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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an Officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U. S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issues of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 3787) 


In re HAWK DAIRIES et al. AMA Docket No. 6-1. Decided February 
18, 1954. 


Granting of Application to Dismiss in Absence of Justiciable Issue 


Since the petition filed by the petitioners does not raise any justiciable issue, 
and the petitioners have not submitted objections to respondent’s applica- 
tion to dismiss, the petition is, accordingly, dismissed. 


Houston, Klein, Melone and Davidson, Tulsa, Oklahoma, for petitioners, John 
M. Durbin, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 
and subsequent amendments (7 U.S.C. 601 et seq.). The petition- 
ers are handlers of milk subject to Order No. 6 issued under the 
act which regulates the handling of milk in the Tulsa-Muskogee, 
Oklahoma, marketing area. The petition recites that the market 
administrator for the order has requested the permission of Epp- 
ler Creamery Company, Tulsa, Oklahoma, to audit its records and 
has stated that if such permission is not granted, transfers of 
milk to the Eppler Creamery Company will be classified as Class 
I. The petition states that the Eppler Creamery Company operates 
an “unapproved” plant, that this plant is not subject to the pro- 
visions of Order No. 6, that the Eppler Creamery Company has 
not disposed of any fluid milk but only manufactured products, 
and that the market administrator has no authority under Order 
No. 6 to take the action protested. 

On January 6, 1954, the respondent filed an application to dis- 
miss the petition. The application to dismiss argues that the peti- 
tion is premature, that the petitioners have not been billed for 
any additional payments under the order because of any audit of 
the Eppler Creamery Company’s records, that, since the filing of 
the petition, the Eppler Creamery Company has made available 
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to the market administrator its books and records, and that at 
the present time there is no obligation imposed upon the petition- 
ers which is justiciable in this proceeding as an obligation under 
the order that is “not in accordance with law.” 

Although afforded an opportunity to do so, the petitioners have 
not submitted objections to the application to dismiss. 

The petition is dismissed because it does not seem to contain 
any issues justiciable in this proceeding at this time. Of course, 
the petitioners are free to file another petition in the future if 
they are aggrieved by any action taken by the market administra- 
tor as a result of the audit of the records of the Eppler Creamery 
Company. 


(No. 3788) 


In re WATKINS COMMISSION COMPANY, INC. P&S Docket No. 2068. 
Decided February 10, 1954. 


Suspension of Registration Held in Abeyance—Cease and 
Desist—Violations of Act—Misuse of Shippers’ Proceeds— 
Maintaining Deficit in Custodial Account for Shippers’ 
Proceeds—Selling Consigned Cattle to Dealer at Lower 
Prices—Permitting to Sell Hogs under False Names— 
Selling Livestock of Employee—Permitting Employee to 
Deal in Consigned Cattle—Failing to Keep Proper Ac- 
counts and Records—Consent Order 


Respondent, registered as a market agency and dealer, is ordered to cease 
and desist from violations of the act by using funds received as proceeds 
from the sale of consigned livestock for purposes of its own, issuing 
check on its Custodial Account for Shippers’ Proceeds as a personal 
loan to its secretary-treasurer, maintaining a deficit in such account, 
selling consigned cattle to a dealer at prices lower than the prices at 
which it sold the same cattle for the account of such dealer, permitting 
a market agency and dealer to sell hogs through respondent under false 
names, selling livestock owned by an employee in competition with live- 
stock consigned to respondent, permitting an employee to deal in cattle 
consigned to respondent, failing to comply with a previous order, and 
failing to keep proper accounts, records and memoranda; and respondent’s 
registration under the act is suspended for a period of thirty days, such 
suspension to be held in abeyance. 


. John L. Currin for Livestock Division, Agricultural Marketing Service 
(formerly Livestock Branch, Production and Marketing Administration). 
Watkins Commission Company, Inc., of Nashville, Tennessee, respondent, 


pro se. 
Decision by Thomas J. Flavin, Judicial Officer 





WATKINS COMM. CO., INC. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act. The Order of Inquiry and 
Notice of Hearing, filed by the Acting Director of the Livestock 
Branch, Production and Marketing Administration, on September 
18, 1958, charges the respondent with various violations of the 
act and the regulations promulgated thereunder (9 CFR 201 et 
seq.). On October 19, 1953, respondent filed an answer admitting 
certain of the allegations contained in the Order of Inquiry, mak- 
ing explanations concerning others, and denying that it had wil- 
fully violated the act and regulations. On December 10, 1953, re- 
spondent filed an amended answer admitting “all the allegations 
of the fact contained in the Order of Inquiry”, waiving the right 
to an oral hearing and service of the Examiner’s report,eand con- 
senting to a suspension of its registration “for a period of thirty 
(30) days to be held in abeyance unless the Respondent engages 
in violations of the Packers and Stockyards Act within a period 
of two years” from the date of the order to be issued. On January 
26, 1954, respondent filed an amendment to its amended answer 
further agreeing “to the issuance of an order requiring it to cease 
and desist from engaging in the practices alleged in the Order of 
Inquiry.” In respondent’s amended answer of December 10, 1953, 
it agreed to eliminate the practice of paying salesmen on a split 
commission basis, handle shippers’ proceeds in accordance with the 
act and regulations, install a yard manager, reduce its work force 
to eliminate undesirable personnel, and to make complete account- 
ing, using true names of buyers and sellers. The Livestock Division, 
Agricultural Marketing Service (formerly Livestock Branch, Pro- 
duction and Marketing Administration), filed a statement and 
recommendation indicating that it is satisfied that respondent 
is now complying with such agreement. The complainant further 
stated that under the circumstances, It believes the objectives of 
the act can be accomplished without recommending an effective 
suspension of respondent’s registration. Complainant therefore 
recommended that an order be issued requiring respondent: (1) 
to cease and desist from the violations alleged in the Order of 
Inquiry; (2) to deposit the gross proceeds received from the sale 
of livestock on a commission basis in a separate bank account 
designated as ‘Shippers’ Proceeds Account”, or by a similar iden- 
tifying designation, and not to withdraw funds therefrom for any 


purposes except those for which shippers’ proceeds properly may 
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be used, in accordance with section 201.42 of the regulations (9 
CFR 201.42) ; and (3) to keep such accounts, records, and memor- 
anda as will fully and correctly disclose all transactions involved 
in its business at the stockyard. It was also recommended that re- 
spondent’s registration be suspended as set forth in the amended 
answer. 


FINDINGS OF FACT 
1. The Union Stock Yards, Nashville, Tennessee, hereinafter 
referred to as the stockyard, was at all times mentioned herein 
and is now a posted stockyard subject to the provisions of the act. 


2. The respondent, a Tennessee corporation, is registered with 
the Secretary of Agriculture as a market agency to buy and sell 
livestock on a commission basis, and as a dealer to buy and sell 
livestocl#*for its own account, at the stockyard, and at the times of 
the transactions of respondent hereinafter referred to was so reg- 
istered. 

3. During the year 1952, respondent used funds received as 
proceeds from the sale of livestock consigned to it for sale on a 
commission basis for purposes of its own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers, thereby endangering or impairing the 
faithful and prompt accounting therefor and payment of the por- 
tions thereof due the owners or consignors of livestock or other 
persons having an interest therein, in that: 

(a) On January 24, 1952, respondent issued a check on its 
Custodial Accounts for Shippers’ Proceeds payable to J. H. Shaffin 
for $2,500.00 as a personal loan to its secretary-treasurer and 
general manager, Marie W. Chafin, and failed to reimburse such 
account until July 21, 1952. 

(b) On September 30, 1952, respondent had liabilities in the 
form of outstanding checks against its Custodial Account for 
Shippers’ Proceeds totaling $214,421.24, and had to offset such 
liabilities assets of only approximately $200,462.89 (consisting 
of a bank balance of $80,952.12, petty cash of $800.00, deposits 
in transit of $19,758.66, and current proceeds receivable of $98,- 
952.11), leaving a deficit of approximately $13,958.35. 


4. On sixteen occasions during the period from January 7, 
1952, through July 30, 1952, as set forth in the Order of Inquiry, 
respondent sold consigned cattle to a dealer at the stockyard at 
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prices lower than the prices at which it resold the same cattle 
on the same day for the account of such dealer. 


5. On thirty occasions during the period from November 3, 
1952, through February 12, 1953, as set forth in the Order of 
Inquiry, respondent permitted Thomas C. Dennison, doing busi- 
ness as Cumberland Valley Live Stock Company, a registered mar- 
ket agency and dealer at the stockyard, to sell hogs through re- 
spondent to Neuhoff Packing Company under assumed, false, fic- 
titious, or otherwise incorrect names, and in connection there- 
with respondent submitted to the consignors accounts of sale show- 
ing assumed, false, fictitious, or otherwise incorrect names as the 
seller of the hogs and made copies of such accounts of sale a part 
of its accounts, records and memoranda. 

6. On twenty-one occasions during the period from January 3, 
1952, through December 4, 1952, as set forth in the Order of 
Inquiry, respondent sold livestock owned by an employee, Dewey 
Vance, or in which such employee had a financial interest, in 
competition with livestock consigned to respondent for sale on a 
commission basis at the stockyard, and in connection therewith 
respondent in some instances failed to show on the accounts of 
sale the correct name of the seller of the livestock and made copies 
of such accounts of sale a part of its accounts, records, and mem- 
oranda. 

7. On forty occasions during the period from July 21, 1952, 
through October 13, 1952, as set forth in the Order of Inquiry, 
respondent permitted an employee, Dewey Vance, to deal in cattle 
consigned to the respondent for sale on a commission basis at the 
stockyard, and in connection therewith respondent submitted ac- 
counts of sale to the consignors which failed to show the true 
name of the purchaser of the cattle and made copies of such 
accounts of sale a part of its accounts, records, and memoranda. 


8. During the years 1952 and 1953, respondent failed to keep 
such accounts, records, and memoranda as fully and correctly dis- 
closed all transactions involved in its business at the stockyard. 

9. On May 28, 1945, an order was issued (4 A.D. 395) re- 
quiring respondent to cease and desist, among other things, from 
permitting its employees to deal in livestock consigned to it for 
sale on commission at the stockyard, selling consigned livestock 
to its employees, and failing to report fully to consignors for 
whom it has sold livestock, including showing on the accounts of 
sale the true names of purchasers of the livestock. Respondent 
has failed to comply with such order, 
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CONCLUSIONS 

By reason of the facts set forth in the Findings of Fact, which 
respondent has admitted, it is concluded that respondent wilfully 
violated section 304, 307, 312(a), and 401 of the act (7 U.S.C. 
205, 208, 213(a), 221) ; sections 201.40, 201.41, 201.43, and 201.60 
of the regulations (9 CFR 201.40, 201.41, 201.438, 201.60); and 
section 10 of an act entitled “An Act To create a Federal Trade 
Commission, to define its powers and duties, and for other pur- 
poses,” (15 U.S.C. 50), which section is incorporated in and made 
a part of the Packers and Stockyards Act, 1921, by section 402 
of the latter act (7 U.S.C. 222). 

The violations admitted by respondent are serious and in view 
of the record of similar violations in the past would ordinarily 
warrant an effective suspension of respondent’s registration. 
However, for the reasons assigned by the complainant in its state- 
ment and recommendation the proposed consent order will be 


issued. 


ORDER 


Respondent is hereby ordered: 

(1) to cease and desist from the violations set forth in the Find- 
ings of Fact; 

(2) to deposit the gross proceeds received from the sale of live- 
stock on a commission basis in a separate bank account desig- 
nated as “Shippers’ Proceeds Account”, or by a similar identify- 
ing designation, and not to withdraw funds therefrom for any 
purposes except those for which shippers’ proceeds properly may 
be used, in accordance with section 201.42 of the regulations (9 
CFR 201.42) ; and 

(3) to keep such accounts, records, and memoranda as will fully 
and correctly disclose all transactions involved in its business at 
the stockyard. 

Respondent’s registration under the act is suspended for a 
period of thirty days, such suspension to be held in abeyance and 
not to become effective unless respondent is found, after oppor- 
tunity for a hearing, to have again violated the act within a period 
of two years from the effective date of this order. 

This order shall become effective on the 6th day after its serv- 
ice, and copies hereof shall be served upon the parties by register- 
ed mail or in person. 
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DISMISSAL—LACK OF PROOF OF CHARGES 
(No. 3789) 


In re STOCKGROWERS COMMISSION COMPANY, INC. P&S Docket 
No. 2086. Decided February 18, 1954. Mr. Jerome S. Ducrest for 
Livestock Branch, Production and Marketing Administration 
(now Livestock Division, Agricultural Marketing Service). Mr. 
Edward L. Benoit of Benoit & Benoit, of Twin Falls, Idaho, for 
respondent. Decision by Thomas J. Flavin, Judicial Officer. 


(No. 3790) 


CLEVELAND CELERY MARKET Co. v. LEWIS D. GOLDSTEIN FRUIT & 
PropucE Corp. PACA Docket No. 5974. Decided February 3, 
1954. 


Dismissal—Failure to Establish Damages 


Where respondent has not asked for affirmative damages and its damages 
exceed the amount which complainant is seeking to recover from respond- 
ent for failure to pay the purchase price of lettuce, it is concluded that 
the respondent owes complainant nothing, and the complaint should be 


dismissed. 


Effect of Sale Made on Basis of F.O.B. Rolling Acceptance 
— Implied Warranty of Suitable Shipping Condition 


Where complainant claimed reparation for the agreed purchase price of a 
carload of lettuce sold to respondent on an f.o.b. “rolling acceptance” 
basis and alleged that respondent received and accepted the lettuce but 
failed to pay the agreed purchase price therefor, and respondent denied 
liability on the grounds that upon inspection after arrival the lettuce 
was found to be heavily decayed and showing a large amount of tipburn, 
and that the produce was not in suitable shipping condition as a result 
of which respondent sustained damages, held, that the Federal inspection 
shows that the lettuce was abnormally deteriorated upon arrival and that 
it was not in suitable shipping condition as impliedly warranted by com- 
plainant and, therefore, respondent is entitled to damages as a result 
of complainant’s breach of warranty. 


Federal Inspection—Abnormal Deterioration of Produce— 
Lack of Suitable Shipping Condition 


Where the Federal inspection at destination shows as high as 50% with an 
average of 20% tipburn, and as high as 20% with an average of 11% 
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Bacterial Soft Rot in advance stages, and there is no evidence of delay 
in transit, the bunkers were filled with ice to within three feet of the 
top, and the temperature at both top and bottom of the car was 35° at 
the time of inspection, it is concluded that the lettuce was abnormally 
deteriorated upon arrival and that it was not in suitable shipping con- 
dition as impliedly warranted by complainant. 


Measure of Damages for Breach of Warranty of Suitable 
Shipping Conditions 

The measure of damages for breach of the seller’s warranty of suitable 
shipping conditions is the difference between the value of the lettuce de- 
livered to respondent and the value it would have had if it had been as 
warranted. 

Mr. Ira E. Arnold, of Cleveland, Ohio, for complainant. Lewis D. Goldstein 
Fruit & Produce Corp., of Philadelphia, Pennsylvania, respondent, pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


In a formal complaint filed on November 18, 1952, complainant 
alleges that it sold to respondent a carload of lettuce on an f.o.b. 
rolling acceptance basis; that respondent received and accepted 
the lettuce; and that respondent has failed to pay the agreed pur- 
chase price therefor. 

A copy of the report of investigation made by the Department 
and a copy of the formal complaint were served upon respondent 
by registered mail on February 20, 1953. A copy of the report of 
investigation was served upon complainant on February 21, 1953. 

Respondent filed an answer to the complaint on April 13, 1953, 
admitting the purchase of the lettuce as alleged, but denying that 
it is liable to complainant for the purchase price of the lettuce. 
Respondent alleges that upon inspection after arrival the lettuce 
was found to be heavily decayed and showing a large amount 
of tipburn. Respondent contends that the lettuce was not in suit- 
able shipping condition at the time of shipment . 

Although the amount claimed is in excess of $500, the parties 
waived their right to an oral hearing and the issues were sub- 
mitted under the shortened method of procedure provided for in 
the rules of practice. Pursuant to this procedure, complainant 
filed an opening statement of facts on July 3, 1953. Respondent’s 
answering statement was received on September 23, 1953. Com- 
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plainant filed a statement in reply on October 9, 1953, which con- 
cluded the submission of evidence in the case, 







FINDINGS OF FACT 


1. Complainant, Cleveland Celery Market Co., is a corporation, 
whose address is 2633 East 40th Street, Cleveland 15, Ohio. 


2. Respondent, Lewis D. Goldstein Fruit & Produce Corpora- 
tion, is a corporation, whose address is 2nd and Dock Streets, 
Philadelphia, Pennsylvania. At the time of the transaction here 
involved, respondent was licensed under the Act. 


8. On or about July 23, 1952, in the course of interstate com- 
merce and by contract negotiated through broker Ben Goldsamt, 
of New York City, complainant sold to respondent a carload of 
Green Flyer Brand lettuce, 4 dozen size, at $1.75 per crate, plus 
$60 top-ice, plus any re-icing in transit, for a total purchase price 
of $620, f.o.b. rolling acceptance. 


4. The carload of lettuce, containing 320 crates, was shipped 
on July 17, 1952, in car PFE 60943 from Salinas, California, in 
interstate commerce, and was diverted to respondent on July 23, 
1952, at Philadelphia, Pennsylvania. 


5. The carload of lettuce arrived at Philadelphia on Saturday 
afternoon, July 26, and respondent was notified of arrival at 4:53 
a.m. on Monday, July 28, 1952. Upon opening the car, respondent 
found the lettuce in unsatisfactory condition and reported the mat- 
ter to complainant by telephone. Complainant instructed respond- 
ent to obtain a Government inspection, and such inspection was 
promptly requested. 


6. A Federal inspection of approximately 270 crates of the 
lettuce was made on the morning of July 29, 1952, which inspec- 
tion showed the following: 

“Condition: Heads mostly fresh and crisp; most samples 20 
to 50%, many none, averaging approvimately 20% damage 
by Tipburn; most samples 10 to 20% decay, some none, 
averaging approximately 11% Bacterial Soft Rot in advance 
stages. 
“Grade: Now fails to grade U. S. No. 1 only on account 
of decay and Tipburn.” 
Respondent reported the results of the inspection to complainant 
and requested an allowance due to the bad condition of the lettuce 
on arrival. Complainant refused to grant respondent an allowance 
and requested payment of the full purchase price. 
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7. Respondent promptly disposed of the lettuce to the best 
advantage and forwarded an accounting to complainant accom- 
panied by respondent’s check for the net proceeds received from 
the sale of the lettuce. Complainant refused to accept respondent’s 
check and returned the check with a further request for payment 
of the purchase price. Respondent has not paid complainant the 
purchase price of the lettuce. 


8. The formal complaint was filed on November 13, 1952, which 
was within 9 months from the time the cause of action is alleged 
to have accrued. 


CONCLUSIONS 


The lettuce in controversy was bought and sold on an f.o.b. 
“rolling acceptance” basis, which means that “the buyer accepts 
at time of purchase produce which is in the possession of the 
transportation company and under movement from shipping point 
... Land] the buyer assumes full responsibility for transportation 
of the goods from time of purchase, has no recourse against the 
seller because of any change in condition after time of purchase 
unless the goods when shipped were not in suitable shipping con- 
dition, and has no right of rejection on arrival. The buyer’s remedy 
under this method of purchase is by recovery of damages from 
the shipper and not by rejection of the shipment. . .” 

Respondent says that it notified complainant upon arrival of 
the lettuce that it would not accept the shipment as being a car 
of merchantable lettuce. Under the terms of the contract, respond- 
ent had no right to reject the lettuce as it had already accepted 
it at the time of purchase, title having passed when complainant 
placed with the carrier a proper order of diversion. Having ac- 
cepted the lettuce respondent became liable for the purchase price, 
less any damages it could prove were sustained by reason of a 
breach of the contract on complainant’s part. The question which 
arises, then, is whether there was a breach of the implied war- 
ranty of suitable shipping condition, as respondent has alleged. 
(Regulations, 7 CFR § 46.24(k) ) 

So far as appears from the record, the lettuce was not inspected 
at shipping point. Respondent states that it purchased the let- 
tuce as a car of good quality lettuce, and respondent contends 
that the condition of the lettuce upon arrival shows it was not in 
suitable shipping condition. The Federal inspection at destination 
shows as high as 50% with an average of 20% tipburn, and as 
high as 20% with an average of 11% Bacterial Soft Rot in ad- 
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vance stages. We have held, where a carload of lettuce arrived at 
destination after normal transportation, showing 5% Bacterial 
Soft Rot and 70% tipburn, with 10% of the heads inspected ser- 
iously damaged by tipburn, that the lettuce was not in suitable 
shipping condition at the time of shipment. James & Buckley v. 
Hecht Produce Company, 11 A.D. 658. Transportation service and 
conditions in this case appear to have been normal. There is no 
evidence of delay in transit. The bunkers were filled with ice to 
within three feet of the top, and the temperature at both top and 
bottom of the car was 35° at the time of inspection. So, on the 
basis of the Federal inspection, we must conclude that the lettuce 
was abnormally deteriorated upon arrival and that it was not in 
suitable shipping condition as impliedly warranted by complain- 
ant. 

The only remaining question is that of damages sustained by 
respondent as a result of complainant’s breach of warranty. Re- 
spondent’s damage for breach of the seller’s warranty is the dif- 
ference between the value of the lettuce delivered to respondent 
and the value it would have had if it had been as warranted. Re- 
spondent made a prompt sale of the lettuce to the best advantage 
and received therefor a gross amount of $769.25. In the absence 
of any other evidence of the value of the lettuce delivered, the 
price for which it was sold is accepted as its value. Respondent 
has submitted in evidence the Market News reports for Phila- 
delphia on July 28, the date of arrival of the lettuce in question, 
July 29 and July 30. The lettuce was sold by respondent on these 
three days. These market reports show California iceberg type 
lettuce, 4 dozen size, selling at Philadelphia from $4.50 to $5.50 
on July 28; from $4.50 to $5.00 on July 29; and from $4.50 to 
$5.00, mostly $5.00, on July 30. While these reports refer to job- 
bing prices, it has been held that, in the absence of other evidence, 
the lowest jobbing prices will be considered as evidence of carlot 
market value. S. N. Beard & Co. v. Milton Schoenburg, 9 A.D. 
1114; Harshfield Brothers v. J. Cliff Thomas, 5 A.D. 378. The 
lowest price for which this type of lettuce sold at Philadelphia on 
the three days referred to was $4.50. At that price the 320 crates 
of lettuce, had they been up to warranty, would have sold for 
$1440. The value of the lettuce delivered by complainant as re- 
flected by the price for which respondent sold it was $769.25. The 
difference between this value and the $1440 value it should have 
had shows respondent was damaged in the amount of $670.75 as 
a result of complainant’s breach of warranty. Respondent has not 
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asked for affirmative damages, and since respondent’s damage 
exceeds the amount which complainant is seeking to recover from 
respondent, it must be concluded that respondent owes complain- 


ant 


nothing. The complaint, therefore, should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3791) 


J. KEzios & COMPANY v. M. W. FRISSELL & COMPANY. PACA 
Docket No. 6002. Decided February 3, 1954. 


Failure to Show Violation of O.P.S. Ceiling Price—Evi- 
dence—Failure to Establish Agency—Damages—Failure to 
Deliver Potatoes 


Where complainant claimed reparation against respondent for respondent’s 
failure to deliver the remaining three carloads of potatoes due under the 


contract between the parties, and respondent denied liability on the 
grounds that it was the buying broker for complainant in the purchase 
of five carloads of potatoes and, in the alternative, that if respondent 
was the seller, the contract was null and void because the agreed pur- 
chase price was in violation of the Office of Price Stabilization ceiling 
price, held, that the record shows that respondent was the seller of the 
five cars of potatoes and that the average contract price of $3.48 plus 
per cwt involved herein, was within the applicable June 1952 ceiling price 
established under the O.P.S. regulations and, therefore, complainant is 
entitled to an award of reparation in the amount of the damages sus- 
tained by complainant. 


Measure of Damages for Failure to Deliver 


Where respondent failed to deliver the remaining carloads of potatoes, held, 


that respondent is liable for the damages sustained thereby by complain- 
ant in the amount of the difference between the contract price of the 
three carloads of potatoes and the cost of three carloads of potatoes of 
like kind, grade and quality at the specified time and place of delivery. 


. H. Haskell Lurie, of Chicago, Illinois, for complainant. Foley & Foley, 


of Chicago, Illinois, for respondent. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on June 10, 1952, and formal 
complaint was filed on January 7, 1953. Complainant seeks to 
recover damages in the amount of $1,031.95 from respondent for 
breach of an oral contract to sell to complainant 5 carloads of 
U.S. No. 1, Size A, long white potatoes. 


Copies of the formal complaint and the Department’s report 
of investigation were served upon respondent by registered mail 
on May 1, 1953. On the same date a copy of the investigation 
report was served by registered mail upon complainant. 


Respondent filed an answer on May 20, 1953, alleging that it 
was the buying broker for complainant in the purchase of the 
aforesaid 5 carloads of potatoes and further alleging in the alter- 
native, that if it were the seller of the potatoes that the contract 
between complainant and respondent was null and void as the 
agreed purchase price was in violation of the Office of Price Sta- 
bilization ceiling price. 


Although the amount involved exceeds $500, neither party re- 
quested an oral hearing. The matter therefore is handled under 
the shortened method of procedure provided by section 47.20 of 
the rules of practice (7 CFR 47.20). Complainant filed an opening 
statement; respondent filed an answering statement; and com- 
plainant filed a statement in reply. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of James Kezios 
and George Maentanis, doing business as J. Kezios & Company, 
whose address is 854 West Randolph Street, Chicago, Illinois. 


2. Respondent is a partnership composed of M. W. Frissell 
and N. C. Frissell, doing business as M. W. Frissell & Company, 
whose address is 1425 South Racine Avenue, Chicago, Illinois. 
Respondent was licensed under the act at the time of the trans- 
actions involved in this proceeding. 


3. On or about May 6, 1952, in the course of interstate com- 
merce, complainant and respondent entered into an oral contract 
whereby respondent agreed to sell to complainant 5 carloads, each 
car containing 360 sacks, of U.S. No. 1, Size A, washed long white 
potatoes at the agreed price of $3.35 per cwt., plus $48 per car- 
load, f.o.b. California, shipment to start June 5 to 7, 1952, or 
sooner, weather permitting, one car to be shipped daily, if pos- 
sible, otherwise one car to be shipped every other day. It was 
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further agreed that complainant was to advance the sum of $250 
as a deposit on each carload. 


4. On or about May 9, 1952, complainant paid to respondent 
the sum of $1,250 as a deposit on the 5 carloads of potatoes in 
accordance with the terms of the contract. 


5. On or about June 11, 1952, respondent shipped to complain- 
ant car PFE 41587 containing 360 sacks of U.S. No. 1, Size A, 
California long white potatoes and on or about June 12, 1952, 
respondent shipped to complainant car PFE 6465 containing 360 
sacks of U.S. No. 1, Size A, California long white potatoes. Com- 
plainant paid to respondent the agreed purchase price for the 
two carloads by crediting the deposit of $750 that he had made on 
the three carloads that were not delivered and paying the differ- 
ence by check. Respondent failed and refused to ship three of 
the carloads of potatoes due under the contract. 


6. On or about June 14, 1952, at Chicago, complainant pur- 
chased car RD 34072, containing 360 sacks of U.S. No. 1, Size A, 
California long white potatoes, for the f.o.b. invoice price of $1,- 


701.95, said car having been shipped from California on June 7, 
1952. 


7. On or about June 16, 1952, complainant purchased at Chi- 
cago, car RD 12957, containing 360 sacks of U.S. No. 1, Size A, 
California long white potatoes for the f.o.b. invoice price of 
$1,570.05, said car having been shipped from California on June 
9, 1952. 


8. On or about June 17, 1952, complainant purchased, at Chi- 
cago, car RD 7717, containing 360 sacks of U.S. No. 1, Size A, 
California long white potatoes, for the f.o.b. invoice price of 
$1,521.95, said car having been shipped from California on June 
10, 1952. 

9. There is due and owing from respondent to complainant the 


sum of $1,031.95 for the loss sustained by complainant by reason 
of the breach of the aforesaid contract by respondent. 


10. Formal complaint was filed on January 7, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent contends that it was complainant’s broker for the 
purchase of the potatoes; and was not the seller as alleged by com- 
plainant; and that the additional $48 per car covered its broker- 
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age charge and the commission of the seller’s agent. The investi- 
gation report shows, however, that on or about June 24, 1952, 
respondent admitted to the investigator that respondent had orally 
agreed to sell to complainant the five cars of potatoes, but that it 
was unable to deliver them due to the failure of the A. E. Franklin 
Packing House to deliver five carloads purchased by respondent 
on the same date it sold them to complainant. Further, on June 10, 
1952, respondent filed an informal complaint against the A. E. 
Franklin Packing House alleging a breach of its contract to sell 
respondent five carloads of potatoes. This contract of sale was 
evidenced by the broker’s standard memorandum of sale confirm- 
ing the purchase by M. W. Frissell Co. from A. E. Franklin, Earli- 
mart, California. The record is clear, therefore, that respondent 
was the seller of the five cars of potatoes involved herein. 

Respondent further contends, in the alternative, that if it was 
the seller of the potatoes that the contract is null and void as in 
violation of the Office of Price Stabilization ceiling price of $3.35 
per cwt. for U.S. No. 1, Size A, California long white potatoes. 
Respondent is in error as to the applicable ceiling price of the 
potatoes. It has mistaken the f.o.b. country shipping point base 
price of $3.35 as the ceiling price of respondent. Respondent, with 
respect to the sale in question, was a carlot distributor making 
carlot sales at a wholesale receiving point. Its June 1952 ceiling 
price under Sec. 3 of CPR 113, White Flesh Potatoes, Collation 1 
(17 F.R. 2715) for the potatoes in question was $3.61 per cwt., 
plus transportation, computed as follows: Under Sec. 2 of CPR 
118, the June 1952 f.o.b. country shipping point base price was 
$3.35, subject to adjustment of plus 10 cents for Size A potatoes, 
or an adjusted f.o.b. country shipping point price of $3.45 per 
cwt. The primary price for intermediate sellers (Sec. 3(a)) was 
the f.o.b. country shipping point price plus transportation plus 6 
cents per cwt.; and those intermediate sellers making carlot sales 
at a wholesale receiving point (Sec. 3(b)) were entitled to an 
addition of 10 cents per cwt. to the primary price, or a ceiling 
price of $3.61 per cwt., plus transportation, for the U.S. No. 1, 
Size A, California long white potatoes in question. (This ceiling 
price may be subject to an upward adjustment depending upon 
certain factors not disclosed by the record.) The average contract 
price of $3.48 plus per cwt. was well within the applicable June 
1952 ceiling price established under the regulations. 

It is concluded that the failure of respondent to deliver the re 
maining 3 carloads of potatoes due under the contract is a violg- 
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tion of section 2 of the act. Respondent is therefore liable for the 
damages sustained thereby in the amount of $1,031.95, computed 
as foliows: The difference between $3,762.00, the contract price 
for the 3 carloads of potatoes, and $4,793.95, the cost of three car- 
loads of potatoes of like kind, grade and quality at the specified 
time and place of delivery. Reparation should be awarded com- 
plainant in the amount of $1,031.95, with interest, and the facts 
should be published. 
















ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $1,031.95, with interest thereon 
at the rate of 5 percent per annum from July 1, 1952, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 









(No. 3792) 






L. BLUMENTHAL & SONS v. BELSON BROTHERS. PACA Docket No. 
6019. Decided February 4, 1954. 










Interpretation of Provision of Contract of Purchase and 
Sale—Failure to Pay Balance of Purchase Price of Pota- 
toes—Oregon Russet Potatoes—California Potatoes—Dis- 
missal of Counterclaim 







Where complainant claimed reparation for the balance of the purchase price 
of potatoes sold by complainant to respondent and the latter in its answer 
denied that the potatoes met the specifications of the contract of sale 
because the contract called for Oregon Russets but the potatoes shipped 
were produced in the State of California, held, that since Russet pota- 
toes produced —in the Stronghold—Tulelake Area of California, which 
is within the Klamath Basin, are customarily shipped and sold as Oregon 
Russet potatoes, the shipment met the requirements of the contract, and 
there was no misrepresentation in this respect, and therefore, complain- 
ant is entitled to an award of reparation for the balance of the purchase 
price, and respondent’s counterclaim should be dismissed. 


L. Blumenthal & Sons, of San Francisco, California, complainant, pro se. 
Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. Mr. Frederick 


W. Woodley, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 



















PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on October 31, 1952, and formal com- 
plaint was filed on April 16, 1953. Complainant seeks an award 
of reparation in the amount of $360.77, the balance allegedly due 
on a car of potatoes sold by complainant to respondent in October 
1952. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 4, 1953. Copies of the 
formal complaint and of the report of investigation were served 
upon respondent on May 4, 1953. In an answer filed June 11, 1953, 
respondent admitted the sale of the car of potatoes alleged by 
complainant, but denied that the potatoes shipped met the specifi- 
cations of the contract of sale since the contract called for Oregon 
Russets, and the potatoes shipped by complainant were produced 
in the State of California and not in the State of Oregon. Re- 
spondent seeks to recover by way of counterclaim from complain- 
ant the sum of $405.96 allegedly representing the loss sustained . 
by respondent on resale as a result of the failure of complainant 
to ship potatoes meeting the specifications of the contract. On 
June 29, 1953, complainant filed a reply to respondent’s counter- 
claim denying that there was any merit to it. 

Since neither party asked for damages in excess of $500, the 
case is determined in accordance with the shortened method of 
procedure provided by the rules of practice (7 CFR 47.20). Com- 
plainant filed an opening statement; respondent filed an answer- 
ing statement; and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, L. Blumenthal & Sons, is a corporation whose 
post office address is 434-436 Davis Street, San Francisco, Cali- 
fornia, At the time of the transaction involved herein, complain- 
ant was licensed under the act. 


2. Respondent is an individual, Joe Belson, trading as Belson 
Brothers, whose post office address is 1425 South Racine Avenue, 
Chicago 8, Illinois. At the time of the transaction involved herein, 
respondent was licensed under the act. 


8. On or about October 22, 1952, in the course of interstate 
commerce, after personal inspection by respondent, complainant 
sold to respondent a carload of Oregon Russet potatoes in car 
PFE-73852, then on track in Chicago, consisting of 68 sacks of 
U.S. No. 1, Size A, potatoes at a price of $5 per sack delivered 
Chicago, and 292 sacks U. S. No. 2, Size A, potatoes at a price 
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of $4 per sack delivered Chicago, or for a total invoice price of 
$1,508, less freight of $546.79, or for a net price of $961.21. The 
sale was negotiated by Steinberg Brothers Company, a Chicago 
broker, who acted in negotiating such sale as agent for complain- 
ant. 


4. The potatoes involved in this proceeding were produced in 
the Stronghold-Tulelake, California area of the Klamath Basin. 
The potatoes were packed in burlap bags which were branded 
“Oregon Selected Klamath Russets, For The Best Trade, U. S. 
No. 1,” or “Oregon Klamath Potatoes, Best Bet, U. S. No. 2, El- 
Bee Potato Co., Hatfield, Calif., 100 lbs. net Weight.” 


5. On October 11, 1952, prior to shipment, a Federal-State 
inspection was made of the carload of potatoes at Stronghold, 
California. The potatoes were certified as meeting the grade re- 
quirements for U. S. No. 1, Size A, and U. S. No. 2, Size A, pota- 
toes. 

6. Subsequent to the purchase of the potatoes on October 22, 
1952, respondent sold them to I. Meltzer & Son, Philadelphia, 
Pennsylvania, on the same date. Upon arrival of the car in Phila- 
delphia, I Meltzer & Son rejected the shipment on the grounds that 
it was not a carload of Oregon Russets as represented since the 
car had been shipped from California. Thereafter, I. Meltzer & 
Son disposed of the carloads of potatoes for the account of re- 
spondent, and remitted to respondent net proceeds in the amount 
of $600.44, which respondent in turn remitted to complainant. This 
amount is not in dispute in this case. 

7. There is due and owing complainant from respondent the 
sum of $360.77, the unpaid balance of the purchase price of the 
carload of potatoes under the contract between the parties. 

8. Formal complaint was filed on April 16, 1953, which was 
within 9 months after the cause of action accrued. 












CONCLUSIONS 


The primary question presented for decision in this case is 
whether shipment by complainant of Russett potatoes produced 
in the State of California, less than one mile from the California- 
Oregon State line, met the requirements of the contract between 
complainant and respondent which called for Oregon Russet pota- 
toes. Although the potatoes involved herein were purchased by 
respondent after he had made a personal inspection of the car 
on track in Chicago, respondent has contended that Steinberg 
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Brothers, the broker, represented that these were Oregon pota- 
toes, but that this was a misrepresentation since the potatoes had 
been produced in California. Complainant, on the other hand, con- 
tends that Russet potatoes produced in the Stronghold-Tulelake 
area of California, which is within the Klamath Basin, are cus- 
tomarily shipped and sold as Oregon Russet potatoes; therefore, 
the potatoes in question were in compliance with the contract be- 
tween the parties, and respondent is liable for the unpaid balance 
of the contract price for the potatoes. 

We agree with complainant’s position that the potatoes shipped 
met the requirements of the contract between the parties, and 
that there was no misrepresentation in this respect. We have pre- 
viously held that shipment from a point so near to the place of 
shipment specified in the contract is substantial compliance with 
the terms of the contract. H. Schnell & Co. v. Rex D. Mathews & 
Co., 6 A.D. 185; Anonymous Decision, PACA Docket No. 4884, 
8 A.D. 593. In the analogous case of Simplot Western Idaho Pro- 
duce, Inc. v. Dallas Produce Co. and/or Bairston Produce Co., 11 
A.D. 826, it was held that U. S. No. 1 Triumph potatoes shipped 
from Jamieson, Oregon, about 25 miles across the Snake River 
from the Idaho State line, in sacks branded “Idaho-Oregon Pota- 
toes,” met the specifications of a contract for U. S. No. 1 Idaho 
Triumph potatoes. 

We conclude that respondent’s failure to pay the balance of the 
purchase price for the potatoes is a violation of section 2 of the 
act and that complainant is entitled to recover the balance of the 
purchase price for the potatoes from respondent. Reparation 
should be awarded complainant in the amount of $360.77, together 
with interest, and the facts should be published. Respondent’s 
counterclaim is without merit and should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $360.77, with interest thereon at 
the rate of 5 percent per annum from November 1, 1952, until 
paid. 

The counterclaim filed herein is dismissed. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3793) 


M. W. FRISSELL & COMPANY v. A. E. FRANKLIN PACKING HOUSE. 
PACA Docket No. 6117. Decided February 4, 1954. 


Failure to Deliver Potatoes—Breach of Contract— 
Damages—Default 


Where complainant claimed damages by reason of respondent’s failure to 
deliver three of five carloads of potatoes, and respondent failed to file 
an answer, held, that respondent’s failure to answer constitutes an ad- 
mission of the material facts alleged in the complaint and a waiver of 
an oral hearing, and respondent’s failure to deliver the three carloads of 
potatoes is a violation of section 2 of the act, for which complainant is 
entitled to an award of reparation in the amount of the damages sus- 


tained by it. 


Measure of Damages for Breach of Contract—Failure to 
Deliver Potatoes 


The measure of damages for breach of contract because of failure to deliver 
produce is the difference between the contract price of the produce and 


its replacement price. 


Foley & Foley, of Chicago, Illinois, for complaiant. Miss Lenore H. Langford, 


Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on June 10, 1952, and formal com- 
plaint was filed on September 3, 1953. Complainant seeks damages 
in the amount of $1,031.95 by reason of the breach of a contract 
for the sale of five carloads of California long white potatoes. 

A copy of the Department’s report of investigation was served 
upon complainant on September 21, 1953. A copy of the report 
of investigation and a copy of the formal complaint were served 
by registered mail upon respondent on September 30, 1953. At 
the time of the service of the formal complaint upon respondent, 
he was notified in writing that an answer to the complaint should 
be filed within 20 days from the receipt of such notice and that, 
in accordance with section 47.8(c) of the rules of practice, failure 
to file an answer would constitute a waiver of an oral hearing and 
an admission of the allegations contained in the complaint. Re- 
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spondent did not file an answer, and the issuance of an order, 
therefore, is authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of M. W. Frissell 
and N. C. Frissell, doing business as M. W. Frissell & Company, 
whose address is 1425 South Racine Avenue, Chicago, Illinois. 

2. Respondent, A E. Franklin, is an individual doing business 
as A. E. Franklin Packing House, whose address is Earlimart, 
California. Respondent was licensed under the act at the time of 
the transactions involved in this proceeding. 

8. On or about May 6, 1952, in the course of interstate com- 
merce, complainant and respondent entered into a contract of 
purchase and sale, which contract was evidenced by a standard 
memorandum of sale, whereby respondent agreed to sell to com- 
plainant five carloads of U. S. No. 1, Size A, washed long white 
potatoes at the agreed price of $3.35 per cwt., plus brokerage of 
$18 per car, f.o.b. California, shipment to start June 5 to 7, 1952, 
or sooner, weather permitting, one car to be shipped daily, if 
possible, otherwise one car to be shipped every other day. It was 
further agreed that complainant was to advance the sum of $250 


as a deposit on each carload, with the balance due on receipt of 
the car numbers. 


4. On or about May 6, 1952, complainant paid to respondent 
the sum of $1,250 as a deposit on the five carloads of potatoes 
in accordance with the terms of the contract. 

5. On or about June 11, 1952, respondent shipped to com- 
plainant car PFE 41587 containing 360 sacks U. S. No. 1, Size A, 
California long white potatoes, and on or about June 12, 1952, 
respondent shipped to complainant car PFE 6465 containing 360 
sacks of U. S. No. 1, Size A, California long white potatoes. No 
further shipments of potatoes were made by respondent under 
the contract. 

6. Complainant paid the agreed purchase price for the afore- 
said two carloads of potatoes by crediting the deposit of $1,250 
on the total purchase price and paying the balance by check. 

7. There is due and owing from respondent to complainant 
the sum of $1,031.95 for the loss sustained by complainant by 
reason of the breach of the aforesaid contract by respondent. 


8. Informal complaint was filed on June 10, 1952, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


Respondent’s failure to file an answer to the complaint consti- 
tutes a waiver of oral hearing and an admission of the facts al- 
leged in the complaint as provided in the rules of practice (7 CFR 
47.8(c)). 

After the purchase by complainant of the five carloads of pota- 
toes from respondent, complainant entered into a contract of sale 
with J. Kezios & Company for the potatoes upon the same terms 
and conditions of its contract with respondent, with the exception 
of price. Upon respondent’s failure to deliver three of the carloads, 
complainant failed to fulfill its contract with Kezios. 

The record discloses that the replacement cost of three car- 
loads of comparable potatoes at the specified time and place of 
delivery under the contract was $4,793.95. Complainant’s measure 
of damages is the difference between the contract price of $3,672 
for three carloads of potatoes and the replacement price of $4,- 
793.95, or the sum of $1,121.95. However, complainant has re- 
quested an award of damages only in the amount of $1,031.95. 

It is concluded that respondent’s failure to deliver the three 
carloads of potatoes in accordance with its contract is a violation 
of section 2 of the act and complainant should be awarded repara- 
tion in the amount of $1,031.95, with interest, and the facts and 
circumstances should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall 
pay to complainant, as reparation, $1,031.95, with interest at the 
rate of 5 percent per annum from July 1, 1952, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3794) 


East Coast DISTRIBUTORS v. TOM-PAK, INC. PACA Docket No. 
6151. Decided February 8, 1954. 


Failure to Pay Purchase Price of Tomatoes—Default 


Where complainant sought an award of reparation in the amount of the 
alleged purchase price of tomatoes sold and delivered to respondent, held, 
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that in accordance with the rules of practice under the act, respondent, 
by failing to file an answer, admitted the material facts alleged in the 
complaint and waived an oral hearing, and his failure to pay promptly 
to complainant the agreed purchase price of the produce is a violation 
of section 2 of the act, for which reparation should be awarded to com- 
plainant. 


East Coast Distributors, of Miami, Florida, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on May 26, 1953. Formal com- 
plaints were filed on July 27, 1953. Complainant seeks an award 
of reparation in the amount of the alleged purchase prices of two 
lots of tomatoes sold and delivered to respondent in May 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on August 3, 1953. A copy of the 
report of investigation and copies of the formal complaints were 
served upon respondent on the same date. 

At the time of service of the formal complaints, respondent was 
notified in writing that an answer to the complaints should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaints. Respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of I. Hecht, Jr., 
Louis Grossman, and Robert J. Gordon, doing business as East 
Coast Distributors, whose address is P. O. Box 112, Miami, 
Florida. 

2. Respondent, Tom-Pak, Inc., is a corporation, whose address 
is 72 Pyatt Street, Youngstown, Ohio. At the time of the transac- 
tions involved herein, respondent was not licensed under the Act, 
but was subject to license, and upon payment of accrued arrear- 
age and the annual fee, was subsequently issued a license. 

8. In the course of interstate commerce, and by oral contracts, 
complainant sold to respondent the following two lots of tomatoes 
on the dates and terms indicated: 
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Date Quantity Unit Price Total 
May 5, 1953 107 WB boxes 6x7 tomatoes $4.50 f.o.b. $481.50 
211.” e  Aiee ” 2.50 ” 527.50 

May 12, 1953 450 ” ”. Q27 re 450 ” 2025.00 


$3034.00 
4. Tomatoes meeting the specifications of the foregoing con- 
tracts of sale were shipped from loading points in the State of 
Florida, in interstate commerce, to respondent at Youngstown, 
Ohio, as follows: 318 boxes in car FGE 55169 on May 5, 1953, 
and 450 boxes by truck on May 12, 1953. Upon arrival at destina- 
tion, respondent accepted the two lots of tomatoes in compliance 
with said contracts of sale, but failed to pay the purchase prices 
therefor. 
5. The total purchase price of the two lots of tomatoes is $3,- 
034, no part of which has been paid by respondent to complainant. 
6. Formal complaints were filed on July 27, 1953, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal com- 
plaints constitutes an admission of the facts alleged in the com- 
plaints and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the pur- 
chase prices of the two lots of tomatoes is in violation of section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $3,034, with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,034, with interest thereon at 
the rate of 5 percent per annum from June 1, 1953, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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Total (No. 3795) 

$481.50 

527.50 BENNETT-MOUNT COMPANY v. J. E. NELSON & Sons. PACA Doc- 
2025.00 ket No. 5923. Decided February 9, 1954. 

3084.00 Failure to Pay Purchase Price of Potatoes—Evidence— 

y con- Failure to Prove Guarantee Delivery on Certain Date 

ate of Where complainant claimed reparation from respondent for the amount of 
town, the purchase price of one shipment and the balance of the purchase 
1953, price of another shipment of potatoes, and respondent denied liability 
stina- and by way of affirmative defense averred that complainant failed to 
i deliver to respondent produce in accordance with the terms and at the 
lance time specified in the contracts of sale, Held: 


prices (1) respondent sustained damages on one shipment to the extent 
of the shortage and the shortweight found in a number of bags of pota- 
| toes, as well as the loss sustained in sorting and repacking a number 
5 $3,- of bags; 

inant. (2) respondent is not indebted to complainant in any amount on the 
first shipment because respondent has already paid complainant the in- 
voice price, less the deduction, which appears to be reasonable; 

(3) complainant did not guarantee delivery of the second shipment 
on a certain date, since there was no apparent objection by respondent 
to this shipment; and 

(4) complainant is entitled to an award of reparation in the amount 


1 was 


of the delivery price for the second shipment. 


Admissibility of Pleadings as Evidence in Absence of Objection 


While it is the practice and is permissible in reparation proceedings under 
the act for the Presiding Officer, in complainant’s absence and at his 
written request, to offer in evidence for complainant the complaint with 
attached exhibits, and while the Presiding Officer may properly admit 
into evidence the complaint and exhibits where such admission is not 
objected to by respondent, it is a general rule of the law of evidence that 
the pleadings are not evidence and may not be admitted as such over 
objection. 


In-admissibility of Statements in Pleadings as Evidence 


While statements in the pleadings bind the party making them, such state- 
ments are not to be used in the same case as evidence in the process of 
proving something not admitted in the pleadings. 


In-admissibility of Pleadings as Evidence upon Objection 
by Party 


In the instant case, where respondent denied generally the allegations con- 
tained in the complaint, such allegations were properly excluded as evi- 
dence to prove that which was denied by respondent, and complainant’s 
exhibits also were properly excluded upon objection by counsel for re- 
spondent, since there was no identification of said exhibits by complainant 
and no satisfactory showing of the admissibility of the contents thereof. 
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Turp & Coats, Hightown, New Jersey, for complainant. Nelson & Campbell, 
of Altoona, Pennsylvania, for respondent. Mr. William E. Bethards, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on September 10, 1952, and a 
formal complaint was filed on January 19, 1953. Complainant 
seeks to recover from respondent the sum of $1590, the purchase 
price of 265 cwt. of potatoes sold to respondent on August 14, 
1952, at $6.35 per cwt., delivered, and the sum of $21.71, the bal- 
ance of the purchase price of 300 cwt. of potatoes sold to respond- 
ent on July 30, 1952, at $2.00 per cwt., delivered, both lots having 
been shipped by truck. 

A copy of the formal complaint and a copy of the report of in- 
vestigation made by the Department were served upon respondent 
by registered mail on January 26, 1953. A copy of the report of 
investigation was served upon complainant on the same date. 

An answer to the formal complaint was filed on February 13, 
1953. Respondent in its answer denied generally the allegations 
contained in the complaint, and by way of affirmative defense 
avers that complainant failed, refused and neglected to deliver to 
respondent the kind, quality, grade and size of commodity and at 
the time specified in the contracts of sale. A copy of the answer 
was served upon complainant on February 18, 1953. 

An oral hearing was held at Altoona, Pennsylvania, on June 17, 
1953. Complainant did not appear nor was it represented at the 
hearing. No evidence was received on behalf of complainant. Re- 
spondent was represented by counsel. Donald G. Nelson, a partner 
in respondent firm, testified in its behalf. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John H. Mount, 
William A. Mount, George A. Bennett, and George M. Osgood, 
doing business as Bennett-Mount Company, whose address is P. O. 
Box 245, Hightstown, New Jersey. 


2. Respondent is a partnership composed of Donald G. Nelson 
and James W. Nelson, doing business as J. E. Nelson & Sons, 
whose address is 1103 11th Street, Altoona, Pennsylvania. At the 
time of these transactions, respondent was licensed under the Act. 
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—— 3. On or about July 30, 1952, complainant, by oral contract 
and in the course of interstate commerce, sold to respondent 300 
100-pound bags of potatoes, Size B, at $2.00 per bag, delivered 
to Altoona, Pennsylvania. 

4. On July 30, 1952, complainant shipped via truck from 
yricul- Hightstown, New Jersey, to respondent at Altoona, Pennsylvania, 
seq.). 299 bags of Size B potatoes. The truckload of potatoes arrived at 
and a respondent’s place of business in Altoona, Pennsylvania, on July 
inant 31, 1952, and, upon unloading them, it was discovered that there 
‘chase was one bag short of 300, that 65 bags weighed only from 83 to 
st 14, 90 pounds, and that 14 bags were spotted. Because of this variance 
e bal- from the terms of the contract, respondent deducted $21.71 from 
pond- the invoice price of said potatoes, and paid complainant the sum 
aving of $528.29. 

; 5. On or about August 14, 1952, complainant, by oral contract 

of in- and in the course of interstate commerce, sold to respondent 265 

ndent 100-pound bags of U.S. No. 1, Size A, potatoes, at $6.35 per bag, 

rt of delivered to Altoona, Pennsylvania. 

“m4 6. On August 14, 1952, complainant shipped via truck from 





Hightstown, New Jersey, to respondent at Altoona, Pennsylvania, 
264 bags of potatoes complying with contract specifications. The 
truckload of potatoes arrived at respondent’s place of business in 
Altoona, Pennsylvania, on Friday morning, August 15, 1952. Re- 
spondent accepted and unloaded the said potatoes without objec- 
tion, and placed them in its warehouse. 





tions 
fense 
er to 
nd at 
swer 




















e 17, 7. On Monday, August 18, 1952, respondent telegraphed com- 

t the plainant requesting an allowance of $0.25 per bag, on the ground 

, Re- that complainant had guaranteed delivery of the aforesaid pota- 

rtner toes by 6 a.m. on August 15, 1952, and that the potatoes arrived 
too late for the market on that date. Complainant refused to grant 
an allowance and requested payment of the invoice price of the 
potatoes. 

unt, 8. Respondent has ignored complainant’s demand for payment 

ood, of the sum of $1590 for the potatoes shipped on August 14, and 

> O. $21.71 representing the unpaid balance of the purchase price of 
the potatoes shipped on July 30, 1952. 

lson 9. The formal complaint was filed on January 19, 1953, which 

ons, was within 9 months after the causes of action accrued. 

— CONCLUSIONS 






At the beginning of the oral hearing, the Presiding Officer, pur- 
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suant to the written request of complainant, offered in evidence 
on behalf of complainant the formal complaint with attached ex- 
hibits. Counsel for respondent objected to the admission in evi- 
dence of the complaint and attached exhibits, and the Presiding 
Officer properly sustained the objection. 

While it is the practice and is permissible in reparation proceed- 
ings under the Act for the Presiding Officer, in complainant’s 
absence and at his written request, to offer in evidence for com- 
plainant the complaint with attached exhibits, and while the Pre- 
siding Officer may properly admit into evidence the complaint and 
exhibits where such admission is not objected to by the respond- 
ent, it is a general rule of the law of evidence that the pleadings 
are not evidence and may not be admitted as such over objection. 
In the case of H. E. Miller Oil Co. v. Socony-Vacuum Oil Co., Inc., 
et al., 37 F. Supp. (1941) 831, the plaintiff sued to recover dam- 
ages allegedly caused by a conspiracy to artifically raise and fix 
the tank car price of gasoline sold in interstate commerce. The 
Court, in ruling on a motion to strike the statement of an eviden- 
tiary fact in a pleading, held that the pleadings are not evidence 
and may not even be read to the jury over objection by the oppos- 
ing party. Also, in the case of Herman v. Fine, 49 N.E. 2d (Mass., 
1943) 597, where the defendant’s answer in an action on judg- 
ment, denied he was the person against whom the plaintiff’s execu- 
tion ran and also pleaded several affirmative defenses, the Court 
held that the trial court’s action in using allegations in the affirm- 
ative defense as the necessary additional proof of defendant’s 
identity was erroneous. The higher Court’s ruling was based on 
the finding that as a matter of pleading, statements in the plead- 
ings bind the party making them, but such statements are not to 
be used in the same case as evidence in the process of proving 
something not admitted in the pleadings. 

In the instant case, respondent denied generally the allegations 
contained in the complaint, and such allegations are properly ex- 
cluded as evidence to prove that which was denied by respondent. 
Complainant’s exhibits also were properly excluded upon objection 
by counsel for respondent, since there was no identification of said 
exhibits by complainant and no satisfactory showing of the admis- 
sibility of the contents thereof (Rules of Practice, § 47.15(6) (i)). 
No evidence was received on behalf of complainant. The issues, 
therefore, will be resolved on the basis of the transcript of the 
evidence submitted by respondent at the hearing, respondent’s 
exhibits, and the Department’s report of investigation. 
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With respect to the B-size potatoes shipped on July 30th, re- 
spondent’s receiving slip (Respondent’s Exhibit +1) shows that 
at the time these potatoes were unloaded, there were only 299 
bags instead of 300, that there were 65 bags weighing only from 
83 to 90 pounds, and that 14 bags were [wet] spotted. J. Kirby, 
the truck driver who delivered the potatoes, participated in weigh- 
ing them and in the presence of Mr. Donald Nelson, a partner 
in respondent’s firm, the driver signed the aforesaid receiving slip 
agreeing with the notations thereon (T 6-8). 

While the evidence does not show the exact degree of short 
weight, it does appear that 65 bags weighed only from 83 to 90 
pounds, and some loss was obviously sustained in sorting and re- 
packing the 14 [wet] spotted bags. Also, the load was short one 
bag at a value of $2.00. We think, in view of the small amount 
deducted by respondent from the invoice price ($21.71), it is 
reasonable to assume that the amount is probably accurate. We 
find respondent was damaged in this transaction to the extent of 
the shortage in number of bags and the short weight found in 
65 bags of potatoes, as well as the loss sustained in sorting and 
repacking 14 bags, since the sale was on a delivered basis. It is 
concluded, therefore, that respondent is not indebted to complain- 
ant in any amount for the potatoes shipped on July 30, 1952, hav- 
ing already paid the invoice price, less the $21.71 deduction, which 
appears to be reasonable. 

As to the U.S. No. 1, Size A potatoes shipped on August 14, 
the issue is whether the complainant guaranteed delivery of the 
said potatoes by 6:00 a.m. on August 15, 1952. Respondent’s re- 
ceiving slip covering these potatoes (Respondent’s Exhibit #2) 
contains no notation regarding late delivery, nor did respondent 
make any objection on this ground when talking by telephone with 
complainant’s representative on August 15, 1952, shortly after 
the potatoes were delivered (Exhibit 1, Sheet 1, Report of Inves- 
tigation). It is reasonable to assume that, had there been any mis- 
understanding about time of delivery, particularly with respect 
to the shipper’s failure to comply with its alleged guarantee to 
deliver by a certain hour, respondent would certainly have noti- 
fied complainant upon arrival of the potatoes. We conclude, there- 
fore, that complainant did not guarantee delivery of this truck- 
load of potatoes by 6:00 a.m. on August 15, 1952. Since there was 
no other apparent objection by respondent to this shipment of 
potatoes, and respondent accepted the potatoes in compliance with 
the contract, it is liable to complainant for the purchase price 
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thereof. It appears, however, that $1590 is not the correct amount 
due complainant on this shipment. While the contract called for 
265 bags of potatoes, only 264 were shipped. The agreed price 
was $6.35 per bag, making a total gross price of $1676.40 for 
this shipment. The freight on 264 bags of potatoes amounted to 
$92.45. Deducting this amount from $1676.40, we find the correct 
delivered price for this shipment to be $1583.95. Complainant 
should be awarded reparation in this amount, and the facts should 
be published. 
















ORDER 
Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $1583.95, plus in- 
terest thereon at the rate of 5 percent per annum from September 
1, 1952, until paid. 
The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 











(No. 3796) 





J. T. JAEGGLI & SON v. DELBIMA FRUIT & PRODUCE Co., INC. PACA 
Docket No. 6152. Decided February 11, 1954. 










Failure to Pay Balance of Purchase Price of Onions 





Where complainant sought an award of reparation in the amount of the 
alleged balance of the purchase price of onions sold and delivered to re- 
spondent, held, that in accordance with the rules of practice under the 
act, respondent, by failing to file an answer, admitted the material facts 
alleged in the complaint and waived an oral hearing, and its failure to 
pay promptly to complainant the agreed purchase price of the produce 
is a violation of section 2 of the act, for which reparation should be 
awarded to complainant. 


Small, Small & Craig, of Austin, Texas, for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 

















PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on October 19, 1953. Formal 
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complaint was filed on November 9, 1953. Complainant seeks an 
award of reparation for the unpaid balance of the purchase price 
of a truckload of onions sold and delivered to respondent in August 
1953. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys on December 10, 1953. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on December 15, 1953. 
Copies of a supplemental report of investigation were served upon 
complainant and respondent on January 22, 1954 and January 
25, 1954, respectively. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of James Theodore 
Jaeggli and James Theodore Jaeggli, Jr., doing business as J. T. 
Jaaeggli & Son, whose address is Moulton, Texas. 

2. Respondent, Delbima Fruit & Produce Co., Inc., is a cor- 
poration, whose address is 55-57 French Market Place, New Or- 
leans, Louisiana. At the time of the transaction involved herein, 
respondent was licensed under the Act. 

8. On or about August 14, 1953, in the course of interstate 
commerce and through a broker located at New Orleans, Louisi- 
ana, complainant sold to respondent 600 sacks of 85% U.S. No. 1 
onions, at the prices indicated below: 


200 sacks Jumbo Yellows at $1.50 delivered $300.00 
800.” Medium Reds at 1.55 = 465.00 
166) 3% Medium Whites at 1.85 ” 185.00 





$950.00 


4. Six hundred sacks of onions complying with the specifica- 
tions of the foregoing contract were shipped by truck from Plain- 
view, Texas, in interstate commerce, to respondent at New Orleans, 
Louisiana. Upon arrival at destination, respondent accepted the 
onions in compliance with said contract of sale and made no com- 
plaint with respect thereto. 
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5. The purchase price of the 600 sacks of onions is $950. Re- 
spondent paid the freight amounting to $240, and subsequently 
paid to complainant $150. The total amount paid by respondent 
is $390, leaving a balance due complainant of $560. 

6. A formal complaint was filed on November 9, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the 600 sacks of onions is in violation 
of section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $560, with interest ,and the facts should be 


published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $560, with interest thereon at 
the rate of 5 percent per annum from September 1, 1953, until 


paid. 
The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 3797) 


ALBERT CHALONA v. TAYLOR AND Cox. PACA Docket No. 5863. 
Decided February 15, 1954. 


Evidence—Failure to Prove Breach of Warranty—Failure 
to Prove Inherent Defect—Abnormal Transportation Ser- 
vice—Failure to Pay Purchase Price 


Where complainant claimed reparation from respondent for the purchase 
price of a number of boxes of bananas which were delivered to respond- 
ent’s truck from a refrigerated railroad car at complainant’s place of 
business in New Orleans, Louisiana, for which produce payment was 
made with a check which was dishonored because respondent had stopped 
payment thereon, and'respondent disputed the amount of the purchase 
price and alleged that the bananas at the time of delivery were green, 





1e- 


ly 
nt 
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and demanded damages resulting from complainant’s breach of warranty, 
Held: 

(1) there is no evidence that the bananas contained any inherent 
defect or that there was anything wrong with them except that at the 
time of purchase they were too green for retail sale; 

(2) the evidence is insufficient to sustain the burden of proof upon 
respondent to show that complainant expressly guaranteed the bananas 
would be yellow by the time they reached Cape Girardeau, Missouri; 

(3) the evidence shows that the transportation service accorded to 
the bananas was not normal and proper; and 

(4) since the evidence indicates that the bananas did not receive 
proper care and may have been chilled sometime between loading at New 
Orleans and arrival at Jackson, Mississippi, which would account for 
their failure to ripen properly, complainant is entitled to an award of 
reparation in the amount of the purchase price, and respondent’s claim 
for damages is without merit. 


Evidence—Burden of Proof of Existence of Warranty— 
Normal Transportation Service 


The burden of proof as to the existence of an express warranty is upon the 
party relying on a breach of warranty to show the warranty and the 
breach thereof, and any implied warranty that the bananas would ripen 
properly is based upon the bananas receiving normal transportation 


service, but respondent in this case failed to sustain the burden of prov- 


ing the existence of the express warranty claimed or any breach o® 


implied warranty on the part of complainant, since the bananas did not 
receive normal transportation service. 


Mr. Matthew A. Grace, of New Orleans, Louisiana, for complainant. Mr. Rush 
H. Limbaugh, of Limbaugh & Limbaugh, of Cape Girardeau, Missouri, 
for respondent. Mr. G. H. Penstone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on September 2, 1952. A for- 
mal complaint was filed on October 20, 1952. In the formal com- 
plaint it is alleged that the complainant sold to the respondent 290 
boxes of bananas, at an agreed price of $641.85; that the bananas 
were delivered to the respondent’s truck from a refrigerated rail- 
road car at complainant’s place of business in New Orleans, Louis- 
jana; that payment was made by check in the amount of $641.85; 
that the complainant deposited the check with his bank in New 
Orleans, but that the check was dishonored upon presentation for 
the reason that the maker had stopped payment thereon; and 
there is still due and owing to complainant the sum of $641.85. 
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A copy of the report of investigation made by the Department 
was served by registered mail upon complainant on November 6, 
1952. A copy of the formal complaint and a copy of the report of 
investigation were served by registered mail upon respondent on 
November 7, 1952. 

Respondent filed an answer to the complaint, admitting that it 
purchased bananas from complainant, but alleging that the actual 
purchase price was $661.85, of which $20.00 was paid in cash. 
Respondent further alleged that the bananas at the time of de- 
livery to it were green; that it informed complainant it had to 
have yellow bananas because it had already made arrangements 
for the sale of said bananas to its customers in and about the 
vicinity of Cape Girardeau, Missouri, upon its return from New 
Orleans; that complainant told respondent he would gas the ban- 
anas after they were loaded in the truck; and that he expressly 
guaranteed that upon arrival at Cape Girardeau, Missouri, said 
bananas would be yellow. Respondent further alleged that the 
bananas did not ripen, but were green upon arrival at Cape Gir- 
ardeau, Missouri; that it was only able to sell 1,000 pounds out 
of the entire truckload of bananas, for which it received $50.00; 
that it rented warehouse space at a cost of $15.00 and stored the 
remainder of the bananas endeavoring to ripen them; and that 
said bananas never did ripen but instead turned black and rotted 
so that respondent was compelled to destroy them. Respondent 
requested that it be awarded damages incurred as a result of com- 
plainant’s breach of warranty covering expenses in connection 
with the transaction, which were alleged to total $15.00 for ware- 
house space and $300.00 for trucking expense. 

An oral hearing was held at Cape Girardeau, Missouri, on May 
21, 1953. Complainant appeared in person and testified in his own 
behalf. Respondent was represented by counsel, and both partners 
of respondent firm testified on behalf of respondent. Neither party 
filed a brief. 


FINDINGS OF FACT 

1. Complainant is an individual, Albert Chalona, whose post 
office address is 308 Athania Parkway, Metairie, New Orleans, 
Louisiana. 

2. Respondent is a partnership, composed of Claude E. Taylor 
and Raymond L. Cox, doing business as Taylor and Cox, whose 
post office address is Route 2, Cape Girardeau, Missouri. At the 
time of the transaction here involved, respondent was not licensed 
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under the Act, but was subject to license, and upon payment of 
accrued arrearage and the annual fee, a license was issued to 
respondent. 


3. -. On or about December 11, 1951, in the course of interstate 
commerce, complainant sold to respondent after personal inspec- 
tion by respondent 290 boxes of green bananas, at an agreed pur- 
chase price of $661.85, including cost of boxes. 


4. On December 11, 1951, the bananas were loaded into re- 
spondent’s trailer-truck from a railroad car at complainant’s 
place of business in New Orleans. Gas was applied to the bananas 
by complainant and the truck was sealed. The bananas were then 
transported by respondent, in interstate commerce, to Cape Girar- 
deau, Missouri. 

5. Upon arrival at destination, respondent found the bananas 
were still green and when deliveries were made to customers, 
many of the bananas were refused because they had not ripened 
sufficiently to be yellow in color. Respondent was able to dispose 
of about 1,000 pounds of the bananas at 5¢ per pound, for which 
it received $50.00. The remainder of the bananas were stored by 
respondent and finally were dumped as unmerchantable fruit. 


6. Respondent paid the purchase price of the bananas by re- 
ceiving a credit of $20.00 for a loan previously made to the com- 
plainant and by issuing a check for the amount of $641.85 in pay- 
ment of the balance. Upon ascertaining that the bananas had not 
ripened, respondent stopped payment on the check and has not 
paid complainant any portion of the amount represented by such 
check. 

7. An informal complaint was filed on September 2, 1952, 
which was within 9 months from the time the cause of action 
accrued. 































CONCLUSIONS 


The evidence of both parties is in agreement that respondent 
purchased 290 boxes of green bananas from complainant at New 
Orleans, Louisiana, on December 11, 1951, for the sum of $661.85, 
that $20.00 of this purchase price was paid by allowance of a 
credit on account of a $20.00 loan previously made to complainant 
by respondent, and that respondent gave complainant a check 
drawn on a Cape Girardeau, Missouri, bank for the balance of the 


purchase price. 
The evidence is also undisputed that the bananas at the time of 
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purchase were too green for retail sale, although there is some 
dispute as to exactly how green they were. The parties agree that 
the bananas were loaded into respondent’s trailer-truck, which 
was not insulated; that gas was applied to the bananas after load- 
ing in the truck, and the truck was then sealed with tape to make 
it as nearly air-tight as possible; that after setting for 4 hours 
in New Orleans, the truck was then driven to Jackson, Mississippi; 
and that during the last 4 hours of the trip to Jackson, the air 
vents were open and no heater was installed in the truck until it 
reached Jackson, Mississippi, some 8 to 12 hours after the bananas 
were loaded. 

‘The evidence is uncontradicted that the bananas did not ripen 
properly ; that respondent was unable to sell them to its customers 
except for a small quantity of approximately 1,000 pounds at 5¢ 
a pound, for a total of $50.00; that respondent rented warehouse 
space to store the bananas endeavoring to ripen them, but that 
the bananas failed to ripen, rotted, and had to be destroyed. It 
is also undisputed that respondent, after finding that the bananas 
were not ripening as it had expected, stopped payment on the check 
and has not paid any of the $641.85 of the purchase price. 

There is a sharp conflict of testimony, however, as to whether 
complainant gave respondent an express warranty that the ban- 
anas would, after being subjected to gas treatment, be ripe and 
yellow and ready for retail sale by the time respondent returned 
to Missouri from New Orleans. Respondent contends that it told 
complainant the bananas were too green for resale and that re- 
spondent already had the bananas sold to its customers, and that 
complainant replied he could fix that and guaranteed the bananas 
would be yellow on arrival at destination. Complainant emphati- 
cally denied at the hearing that he gave any such warranty. Com- 
plainant testified that respondent’s trailer-truck was an inade- 
quate vehicle for the transportation of bananas in winter weather, 
and that he so advised respondent. Complainant further testified 
that respondent asked him whether the bananas would be yellow 
by the time it returned to Cape Girardeau, Missouri. Complainant 
stated that, “I told him that if they didn’t freeze them or get 
them extremely cold, they would, but I would make an attempt 
to gas the bananas and seal the trailer for him.” On cross-exam- 
ination, complainant testified that, “I told him that if he kept the 
bananas at a warm temperature, that the bananas would continue 
to process themselves and get ripe, but I also told him that his 
truck wasn’t insulated good and be careful; if he froze them or 
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damaged them by cold and stopped the process of ripening, that is 
not my fault.” Complainant testified that if bananas were chilled 
to a temperature lower than 52°, they would not ripen properly, 
and that he told respondent to keep the bananas at temperatures 
not lower than 55° and not above 68°. All parties agreed that the 
temperature in New Orleans at the time of purchase ranged from 
50° to 55°. No evidence was submitted as to the temperatures at 
other points along the truck route. There is no evidence that the 
bananas contained any inherent defect or that there was anything 
wrong with them except that at the time of purchase they were 
too green for retail sale. 

The burden of proof as to the existence of an express warranty 
is upon the party relying on a breach of warranty to show the 
warranty and the breach thereof. 55 C. J. 8837. Any implied war- 
ranty on the part of complainant that the bananas would ripen 
properly is based upon the bananas receiving normal transporta- 
tion service. We do not think there is sufficient evidence to war- 
rant a conclusion that complainant expressly guaranteed the ban- 
anas would be yellow by the time they reached Cape Girardeau, 
Missouri. Complainant testified that he was experienced in hand- 
ling bananas. After seeing the condition of respondent’s trailer 
and observing the risks of transporting bananas under such cir- 
cumstances, it is not likely that complainant would have made 
any such guarantee. 

Assuming, however, for the sake of argument that complain- 
ant did warrant the bananas would be ripe and yellow upon arri- 
val at destination under proper transportation service and con- 
ditions, the question would then arise as to whether the trans- 
portation service accorded the bananas was normal and proper. 
The evidence in this case would appear to indicate the contrary. 
Respondent admits that its trailer-truck was not insulated; that 
the temperatures at the time of loading the bananas in New Or- 
leans were 50° to 55°; that the truck was not heated until it 
reached Jackson, Mississippi, some 8 to 12 hours after loading; 
that for at least 4 hours the truck traveled with the vents open 
both front and back; and further admits that respondent was in- 
experienced in the perishable fruit business. We think the evi- 
dence strongly indicates that the bananas probably did not receive 
proper care and may have been chilled sometime between loading 
at New Orleans and arrival at Jackson, Mississippi, which would 
account for their failure to ripen properly. 


On the basis of the evidence, it is concluded that respondent 
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has failed to sustain the burden of proving the existence of the 
express warranty claimed or any breach of implied warranty on 
the part of complainant. Respondent is liable to complainant for 
the agreed purchase price of the bananas. It follows that respond- 
ent’s claim for damages is without merit. Respondent’s failure 
promptly to pay the purchase price of the bananas is in violation 
of section 2 of the Act. Complainant should be awarded repara- 
tion. The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $641.85, with in- 
terest thereon at the rate of 5 percent per annum from January 
1, 1952, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3798) 


JOSEPH H. CHIAVETTA v. FREDERICK W. HUBER, INC. PACA Doc- 
ket No. 5698. Decided February 19, 1954. 


Dismissal of Petition for Reconsideration for Failure to 
Show Error in Previous Order 


Since the order of October 7, 1953 (12 A.D. 1255) is supported by the evi- 
dence of record and by applicable principles of law, respondent’s petition 
for reconsideration is hereby dismissed. 


Magavern, Magavern, Lowe & Gorman, of Buffalo, New York, for complain- 
ant. Mr. Robert M. Rubenstein, of New York, for respondent. Mr. James 
A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, an order was issued 
on October 7, 1953, awarding reparation to complainant against 
respondent in the amount of $9,682.17, plus interest. The pro- 
ceeding involves the sale by complainant to respondent of 1,000 
barrels of grapes, 68 barrels of which were accepted and paid for 
by respondent, and the remaining 932 barrels of which were re- 
jected by respondent and resold by complainant. 





f the 
‘Yy on 
t for 
ond- 
ilure 
ation 
ara- 


shall 
| in- 
lary 


ub- 


oc~ 


CHIAVETTA v. FREDERICK W. HUBER, INC. 151 
Cite as 13 A.D. 150 


By order dated October 19, 1953 respondent was granted an 
extension of time to file a petition for rehearing, reargument, or 
reconsideration, and the order of October 7, 1953, was stayed 
pending the issuance of another order herein. On November 17, 
1953, which was within the time granted, respondent filed its peti- 
tion for reconsideration of the order of October 7, 1953. The peti- 
tion was served upon complainant, and an answer thereto was filed 
by complainant on December 18, 1953. 

Respondent alleges error in the order of October 7, 1953 in two 
main particulars. First, respondent contends that it did not breach 
its contract with complainant because, at the time of respondent’s 
cancellation, complainant had already breached the contract and, 
hence, no valid contract existed which could be breached by re- 
spondent. Respondent’s second contention is that, even if respond- 
ent breached the contract, complainant sustained no damages by 
reason thereof, any claimed damages to him having resulted from 
complainant’s failure to make a prompt resale. 

With respect to the first point, respondent maintains that both 
the 68 barrels of grapes accepted by respondent, as well as the 
remaining 932 barrels, were not of domestic origin and were not 
U. S. No. 1 grapes. In our previous order we found that the con- 
tract contained no requirement that the grapes be of domestic 
origin. We believe that conclusion is supported by the facts of 
record, and that any further discussion here would serve no use- 
ful purpose. As to the quality of the 68 barrels of grapes shipped 
by complainant to respondent on or about October 25, 1950, it 
appears that neither these grapes, nor any others packed by com- 
plainant during the 1950 season, were federally inspected. It is 
undisputed, however, that respondent accepted the 68 barrels of 
grapes shipped, and paid the purchase price of $2,263.79 therefor 
without complaint as to quality. Respondent did complain of a 
shortage in the shipment, and complainant granted a credit of 
$48.21 thereon. Not only did respondent receive and pay for the 
grapes shipped without complaint as to quality, but we note also 
that, in its letter of November 17, 1950 cancelling the contract, 
respondent made no reference to the quality of the grapes. In fact, 
it appears that at no time prior to the hearing in this case did 
respondent intimate that the grapes were not of the required 
quality. Incidentally, we further note that there is no indication 
from the record that the 932 barrels of grapes resold by com- 
plainant were of any different quality than the 68 barrels accepted 
by respondent. We are satisfied that the 68 barrels of grapes de- 
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tL eit to respondent met contract requirements. But even if there 
was a slight deviation from strict contract requirements, it is by 
no means certain that respondent would have been thereby ex- 
cused from its obligation to accept the balance of the order. Dyal 
v. Allen, 161 F. 2d 152 (4th Cir. 1947). Accordingly, we cannot 
agree that respondent’s rejection was justified. 

In its second allegation of error, respondent contends that com- 
plainant would have sustained no damages had the resale of the 
932 barrels of grapes been made promptly. In our previous order 
we held that, in the circumstances, complainant acted with reas- 
onable diligence to minimize the loss, and that it obtained the 
highest price possible for such a large quantity of grapes. A dis- 
cussion of the facts upon which that conclusion is based is con- 
tained in the previous order. To the authorities cited in our earlier 
decisions, there may be added Lerman et al. v. Fruit Processors, 
Inc., (D.C. Cir. 1950), 191 Fed. 2d 349. With respect to the ques- 
tion of mitigation of damages, it was held in the Lerman case 
that “The Perishable Agricultural Commodities Act contains no 
provision governing mitigation of damages. The general rule is 
that ‘the seller must minimize or keep down his damages so far 
as it is reasonably within his power to do so.’ (46 Am. Jur. 769, 
section 639). The burden is upon the buyer to show that the seller 
did not reasonably minimize the loss caused by the buyer.” (p. 
356) In our opinion respondent has failed to sustain that burden. 

We conclude that the order of October 7, 1953 is supported by 
the evidence of record and by applicable principles of law. Accord- 
ingly, respondent’s petition for reconsideration is hereby dis- 
missed. 

The stay order of October 19, 1953 is hereby vacated. The rep- 
aration awarded in our order of October 7, 1953, plus interest, 
shall be paid by respondent to complainant within 30 days from 


the date hereof. 
This order shall be published and copies hereof shall be served 


upon the parties. 
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(No. 3799) 


L. H. KING FRuIT Co. v. DELBIMA FRUIT & PRODUCE Co., INC. 
PACA Docket No. 6157. Decided February 23, 1954. 


Failure to Pay Purchase Price of Peaches— Default 


Headnotes in 13 A.D. 134, applicable here. 


L. H. King Fruit Company, of Clarkesville, Arkansas complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on October 2, 1953. A formal com- 
plaint was filed on December 7, 1953. Complainant seeks an award 
of reparation in the amount of the purchase price of 370 bushels 
of peaches sold and delivered to respondent in August 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on December 15, 1953. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on January 11, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 


further proceedings. 


FINDINGS OF FACT 

1. Complainant is an individual, L. H. King, doing business 
as L. H. King Fruit Co., whose address is Clarksville, Arkansas. 

2. Respondent, Delbima Fruit & Produce Co., Inc., is a cor- 
poration, whose address is 55-57 French Market Place, New Or- 
leans, Louisiana. At the time of this transaction, respondent was 
licensed under the Act. 

3. On or about August 1, 1953, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
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162 bushels of U. S. No. 1, 2 inch minimum, peaches at $3.50 per 
bushel, and 208 bushel of Commercial Pack peaches, at $2.25 per 
bushel, delivered New Orleans, Louisiana. 


4. On August 1, 1953, 370 bushels of peaches meeting the 
specifications of the foregoing contract were shipped by truck 
from Clarksville, Arkansas, in interstate commerce, to respondent 
at New Orleans, Louisiana. Upon arrival at destination, respond- 
ent accepted the peaches in compliance with said contract of sale 
and made no complaint with respect thereto. 


5. The purchase price of the 370 bushels of peaches is $1,035, 
no part of which has been paid by respondent to complainant. 


6. Formal complaint was filed on December 7, 1953, which 
was within 9 months after the cause of action accrued. 


















CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 370 bushels of peaches is in violation of section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $1,035, with interest, and the facts should be published. 
















ORDER 


Within 30 days after the date of this order, respondent shall 
pay to complainant, as reparation, $1,035, with interest thereon 
at the rate of 5 percent per annum from September 1, 1953, until 
paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 











(No. 3800) 






TROEN & WAGNER, INC. v. WoMAC Bros. PRopUCE. PACA Docket 
No. 5919. Decided February 23, 1954. 







Failure to Pay Purchase Price of Apples—Breach of Con- 
tract — Failure to Prove Damages — Nominal Damages 





Where complainant claimed reparation for the purchase price of apples and 
alleged that it sold to respondent a truckload of apples which respondent 
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inspected as they were being packed, and respondent accepted delivery 
of the apples and loaded them on to his truck but has failed to pay the 
purchase price, and respondent denied the complainant’s allegations, 
Held: 

(1) the transaction constituted a sale by description and not a sale 
on the basis of inspection by respondent; 

(2) since the baskets of Starking Delicious apples were not of the 
size specified in the contract, respondent is entitled to set-off against the 
contract price any damages resulting from complainant’s breach; 

(3) in the absence of any proof of damages respondent may only 
recover nominal damages of $1.00; and 

(4) respondent’s failure to pay complainant the difference between 
the contract price and the nominal damages due respondent is in viola- 
tion of section 2 of the act, for which reparation should be awarded to 
complainant. 


















Evidence Showing Sale by Description 






Where complainant alleged that it sold to respondent a number of bushel 
baskets of Starking Delicious apples, U.S. No. 1 Grade, 2% inch mini- 
mum, and a number of bushel baskets of Jonathan apples, U.S. No. 1, 
2% inch minimum, and it does not appear that respondent’s agent exam- 
ined or had the opportunity to examine all the apples which were used 
to fill the contract after they had been graded, sized, and checked, it 
is concluded that the transaction was a sale by description and not a 
sale on the basis of an inspection by respondent. 











Percentage of Decay Showing Breach of Contract 






Where the inspection certificate discloses that a few haskets were 2% inch 
minimum in size and so marked. instead of 2% inch minimum as repre- 
sented, and that the baskets marked 2% inch minimum were 6% under- 
size for the entire lot and as much as 15% undersize in an individual 
basket, it is concluded that complainant breached the contract with re- 

spect to the size of the baskets of Starking Delicious apples, since the 

maximum tolerance for undersize apples provided for by the U.S. 

standards for apples is 5% for the entire lot and not more than 10% 

in any individual package in the lot. 












Evidence Showing Development of Decay During Transit— 
U.S. #1 Grade 


Where the evidence shows that the apples were not refrigerated in transit, 
and the U.S. standards for apples provide for the U.S. No. 1 Grade a 
maximum tolerance of 1% for decay, it is possible that most if not all 
of the decay disclosed by the inspection three days after the purchase 

and shipment that the Jonathan apples then had 3% decay developed 

during the transit movement, and for this reason, it is concluded that 
the Jonathan apples were U.S. No. 1 Grade. 
















Measure of Damages Based on Breach of Contract 


The general measure of damages for breach of contract as to size is the 
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difference between the value of the produce at the time of delivery to the 
buyer and its value if it had been of the size specified. 


Set-Off—Damages for Breach of Contract 


Since the baskets of Starking Delicious apples were not of the size specified 
in the contract, respondent is entitled to set-off against the contract price 
any damages which resulted from complainant’s breach. 


Effect of Failure to Prove Damages 


Since respondent has failed to submit any proof of the difference in value 
between the apples delivered and those that should have been delivered, 
respondent may only recover nominal damages of $1.00. 

Troen & Wagner, Inc., of Chicago, Illinois, complainant, pro se. Mr. John 
H. Carter, of Anna, Illinois, for respondent. Mr. Gilbert A. Horn, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on September 24, 1952, and the for- 


mal complaint was filed on January 2, 1953. Complainant alleges 
that on or about September 16, 1952, it sold to respondent a truck- 
load of apples; that respondent inspected the apples as they were 
being packed; and that respondent accepted delivery of the apples 
by loading them onto its truck but has failed to pay the purchase 
price of $1,951. Complainant requests an award of reparation in 
that amount. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant by registered mail on January 
19, 1953. A copy of the complaint was served upon respondent by 
registered mail on January 22, 1953, together with a copy of the 
report of investigation. 

In an answer filed February 6, 1953, respondent alleges that the 
apples were purchased subject to federal inspection at complain- 
ant’s packing plant at Hardin, Illinois, and not on the basis of 
respondent’s inspection. Respondent alleges further that its check 
given in payment for the apples was stopped when it was discov- 
ered upon arrival of the shipment at Grand Island, Nebraska, that 
the apples had not been inspected and were not U.S. No. 1 grade as 
sold. Respondent alleges that it resold the apples for the net amount 
of $1,087.21, which amount it stands ready to remit to complain- 
ant in full settlement. 
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An oral hearing was held at Jonesboro, Illinois, on May 12, 1953. 
Complainant was not represented by counsel at the hearing. Wil- 
liam F. Fiedler, Ernest Mollhagen, Harry Troen and Jacob Wag- 
ner testified on behalf of complainant. Respondent was represented 
by counsel. Homer L. Womack testified for respondent. 


FINDINGS OF FACT 


1. Complainant, Troen & Wagner, Inc., is a corporation whose 
address is 63 South Water Market, Chicago, Illinois. 


2. Respondent is a partnership composed of Homer L. Womack 
and Roy C. Womack, doing business as Womack Bros. Produce, 
whose address is 188 Chestnut Street, Anna, Illinois. At the time 
of the transaction involved in this proceeding, respondent was 
licensed under the act. 

3. On or about September 16, 1952, in the course of interstate 
commerce, complainant contracted to sell to respondent a truck- 
load of apples consisting of 240 bushel baskets of Starking De- 
licious, U.S. No. 1, 21% inch minimum, and 260 bushel baskets of 
Jonathans, U.S. No. 1, 214 inch minimum, for $4.50 and $3.35 per 
bushel, respectively, respondent to take delivery at complainant’s 
packing shed at Hardin, Illinois. The total amount of the sale was 
$1,951. 

4. On or about September 16, 1952, respondent accepted de- 
livery at complainant’s packing shed of 240 bushel baskets of 
Starking Delicious apples and 260 bushel baskets of Jonathan 
apples. Respondent sold 27 bushels of the Starking Delicious apples 
locally. The remaining 473 bushels of apples were transported in 
a truck by respondent to respondent’s customer in Grand Island, 
Nebraska. 

5. On or about September 17, 1952, respondent delivered its 
check to complainant in the amount of $1,951, representing the 
full purchase price of the 500 bushels of apples. 

6. On or about September 18, 1952, respondent’s customer at 
Grand Island, Nebraska, advised respondent by telephone that 
the apples had arrived and that they were not of the size and 
grade specified in the sale. At respondent’s request a federal in- 
spection of the apples was made on September 19, 1952. The cer- 
tificate reads, in pertinent part, as follows: 

“SIZE: Starking lot: Marked ‘214 inch Min.’ Generally from 
2, to 314, mostly 2% to 3 inches in diameter with from 1 to 
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15%, average approximately 6% under 2% inches in diame- 
ter. 

“Starking lot: Marked ‘214 inch Min.’ Generally ranges from 
214 to 2% inches in diameter. Practically no undersize. 
“Jonathan lot: Generally from 214 to 234 inches in diameter, 
average 2% under 214 inches in diameter. 

“QUALITY: ... Starking lots: Grade defects average 2% 
consisting misshapen and under colored. Jonathan lot: Aver- 
age 6% grade defects consisting of cuts, undercolored and 
misshapen. 

“CONDITION: Each lot: Generally firm. Each Starking lot: 
no decay. Jonathan lot: average 3% decay, generally Blue 
Mold Rot, in early stages following cuts and occurring uni- 
formly in all samples. 

“GRADE: Jonathan lot: U.S. No. 1 214 inch minimum, decay 
being a factor of condition. Starking lot stamped ‘214 inch 
Min.’ grade U.S. No. 1, 2144 inch minimum. Starking lot 
stamped ‘214 inch Min.’ grade U.S. No. 1, but fails to meet 
21% inch minimum as marked on account of undersize in 
excess of tolerance. 

“REMARKS: Inspection and certificate restricted to pro- 
duct in 7 accessible stacks next rear doorway. Applicant states 
load was confirmed to him as U.S. No. 1 214 inch minimum 
Jonathans and U.S. No. 1, 24% inch Minimum Starking. The 
shipment contained a few baskets stamped ‘Starking U.S. 
No. 1, 244 inch Min.’ and graded as marked.” 

7. On or about September 19, 1952, respondent notified com- 
plainant’s agent at Hardin, Illinois, of the inspection results and 
that respondent’s customer had rejected the shipment of apples. 
Respondent stopped payment on its check in the amount of $1,951 
and the check subsequently was returned to complainant uncol- 
lected by the bank upon which it was drawn. 

8. On or about September 20, 1952, after serving notice on 
complainant by telegram, respondent resold the 473 bushels of 
apples to a dealer in St. Joseph, Missouri, for the net amount of 
$1,135.35. 

9. Respondent tendered complainant $1,152.25 in full payment 
for the 500 bushels of apples purchased, which tender complain- 
ant refused to accept. No other payments have been made. 


10. The complaint was filed within nine months after the 
accrual of the alleged cause of action. 
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CONCLUSIONS 


Complainant alleges that on or about September 16, 1952, by 
oral contract, it sold to respondent 240 bushel baskets of Starking 
Delicious apples, U.S. No. 1 grade, 2144 inch minimum, and 260 
bushel baskets of Jonathan apples, U.S. No. 1, 214 inch minimum. 
Nevertheless, it appears to be complainant’s contention that the 
apples were sold to respondent on the basis of an inspection by 
Homer L. Womack and therefore, respondent is precluded from 
complaining about the size, grade, and condition of the apples. 
The evidence shows that Womack was present at complainant’s 
packing shed on September 15, 1952, and examined some apples 
in field crates and bushel baskets. It does not appear, however, 
that Womack examined or had the opportunity to examine all of 
the apples which were used to fill the contract after they had 
been graded, sized, and packed. Accordingly, it is concluded that 
the transaction was a sale by description and not a sale on the 
basis of an inspection by respondent. , 

It is respondent’s position that the 473 bushel baskets of apples 
transported to Nebraska were not in accordance with the contract, 
viz: the 260 baskets of Jonathan apples were not U.S. No. 1 grade 
and the 213 baskets of Starking Delicious were not 214 inch min- 
imum. Respondent makes no complaint with respect to the 27 
bushels of Starking Delicious apples which it sold locally and 
admits liability for the purchase price thereof. 

At the oral hearing, several witnesses testified on behalf of com- 
plainant that the apples delivered to respondent were of the grade 
and size represented. A federal inspection of the apples was not 
made at the shipping point. Respondent relies upon the federal 
inspection made at Grand Island, Nebraska, three days after the 
purchase and shipment. This inspection shows that the Jonathan 
apples then had 3 percent decay. The United States Standards for 
apples (7 CFR § 51.104) provide for the U. S. No. 1 grade a maxi- 
mum tolerance of one percent for decay. Since the evidence shows 
that the apples were not refrigerated in transit, it is possible that 
most if not all of the decay disclosed by the inspection developed 
during the transit movement. For this reason, we are not con- 
vinced that the Jonathan apples were other than U.S. No. 1 grade 
on September 16, 1952. 

With respect to the Starking Delicious apples, the inspection 
certificate discloses that a few baskets were 214 inch minimum 
in size and so marked, instead of 214 inch minimum as repre- 
sented. Moreover, it shows that the baskets marked 214 inch mini- 
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mum were 6% undersize for the entire lot and as much as 15% 
undersize in an individual basket. The maximum tolerance for 
undersize apples provided for by the United States Standards 
for apples is 5% for the entire lot and not more than 10% in any 
individual package in the lot. It is concluded that complainant 
breached the contract with respect to the size of the 213 baskets 
of Starking Delicious apples. 

Inasmuch as the 213 baskets of Starking Delicious apples were 
not of the size specified in the contract, respondent is entitled to 
set-off against the contract price any damages which resulted 
from complainant’s breach. The general measure of damages for 
a breach of contract as to size is the difference between the value 
of the produce at the time of delivery to the buyer and the value 
of the produce if it had been of the size specified. S. N. Beard & 
Co. v. Milton Schoenburg, 9 A.D. 893. The evidence submitted 
by respondent shows that the 213 baskets of apples were resold 
to a dealer in St. Joseph, Missouri, on September 20, 1952, for 
$3.75 per basket, less 80 cents per basket for freight, or a total 
price of $628.35 delivered. Even if we assume that this amount 
represents the value of the apples actually delivered, there is no 
evidence of the value at St. Joseph of Starking Delicious apples, 
U.S. No. 1, 214 inch minimum. Respondent has also failed to sub- 
mit any proof of the difference in value at Hardin, Illinois, be- 
tween the apples delivered and those that should have been de- 
livered. In the absence of any proof of damages, respondent may 
only recover nominal damages of $1. 

Respondent’s failure to pay complainant $1,950, the difference 
between the contract price of $1,951 and the nominal damages of 
$1 due respondent, is in violation of section 2 of the act. Repara- 
tion should be awarded to complainant in the amount of $1,950, 
with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $1,950, with interest thereon at 
the rate of 5 percent per annum from October i, 1952, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 3801) 


CHARLES P. SWEENEY Co., INC. v. D. L. PIAzZA COMPANY. PACA 
Docket No. 5885. Decided February 24, 1954. 


Principal and Agent—Duty of Agent to Exercise Authority 
Extended by Principal—Failure to Pay Deficit—Dismissal 
of Counterclaim 


Where complainant claimed reparation in the amount of the alleged deficit 
incurred on a consignment of tomatoes to complainant to be sold for and 
on behalf of respondent, and the latter in its answer and in counterclaim 
alleged unreasonable and deceptive conduct on the part of complainant in 
making the sales of the tomatoes, held, the evidence shows that the toma- 
toes were consigned to complainant with the understanding that com- 
plainant do the best possible, and that the action of complainant appears 
to have been reasonable and proper under the circumstances, and there- 
fore, respondent’s failure to pay complainant the deficit incurred is a 
violation of section 2 of the act, for which reparation should be awarded 
to complainant, and respondent’s counterclaim be dismissed. 


Donovan and Higgins, of Boston, Massachusetts, for complainant. Mr. B. A. 
Finkelstein, of Minneapolis, Minnesota, for respondent. Mr. Oren J. 
Garnes, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on July 11, 1952, and a formal 
complaint was filed October 22, 1952. Complainant alleges in the 
formal complaint that respondent consigned to complainant to be 
sold for and on behalf of respondent 700 lugs of tomatoes in car 
ART 20422 from Weslaco, Texas to Boston, Massachusetts. Com- 
plainant further alleges that after arrival of the shipment, it 
sold 660 lugs of tomatoes for the account of respondent, but that 
due to freezing injury and in accordance with the terms of the 
contracts with its customers complainant accepted the return of 
652 lugs; that respondent subsequently instructed complainant 
to direct the shipment to New York City; that complainant paid 
all railroad charges and other expenses totalling $886.08; and 
that respondent has refused to reimburse complainant the alleged 
deficit incurred of $819.08, which amount complainant seeks..to 
recover in this proceeding. 

Copies of the formal complaint and report of investigation made 
by the Department were served upon respondent by registered 
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mail on December 17, 1952. A copy of the report of investigation 
was served upon complainant on the same date. 

Respondent’s answer and counterclaim was filed on January 2, 
1953. Respondent alleged unreasonable and deceptive conduct on 
the part of the complainant in making the sales of the tomatoes. 
Kespondent further alleged that the original sale made by com- 
plainant would have resulted in a net return of $2,646.00; that 
the actual amount realized was $719.88, leaving a difference of 
$1,926.12, which amount respondent seeks to recover from com- 
plainant by way of counterclaim. Complainant’s reply to the an- 
swer and counterclaim was received on January 19, 1953, in which 
complainant denied that its conduct was unreasonable or decep- 
tive. 

Respondent requested an oral hearing, which was held at Minne- 
apolis, Minnesota, on July 9, 1953. Complainant was not repre- 
sented at the hearing but the depositions of Charles P. Sweeney, 
Joseph Geraci and Dominic Gattuso were received in evidence on 
complainant’s behalf. Respondent was represented by counsel and 
offered the testimony of Sam L. Piazza and William Morgan. 
Neither side filed briefs. | 










FINDINGS OF FACT 


1. Complainant, Charles P. Sweeney Co., Inc., is a corporation 
whose post office address is Boston Market Terminal, Boston 10, 
Massachusetts. At the time of the transaction involved herein, 
complainant was licensed under the Act. 

2. Respondent, D. L. Piazza Co., is a corporation whose post 
office address is 100 North Seventh Street, Minneapolis, Minne- 
sota. At the time of the transaction involved herein respondent 
was licensed under the Act. 

3. On June 9, 1952, in the course of interstate commerce, re- 
spondent consigned to complainant at Boston Market Terminal, 
Boston 10, Massachusetts, 700 lugs of tomatoes in car ART 20422. 
This car was originally shipped from Weslaco, Texas on May 23, 
1952. 

4. Car ART 20422 arrived at Boston, Massachusetts, on June 
11, 1952. While the car was still under load the tomatoes were 
inspected by National Perishable Inspection Service, Inc. on June 
11, 1952. The certificate reads in part as follows: “Temp. Com- 
modity Top 46 degrees, Bottom 44 degrees, Outside 64 degrees,” 
“Condition: Freezing: None noted but commodity temperature 
too low for proper keeping and ripening condition.” 





ation 


ry 2, 
ct on 
toes. 
com- 
that 
ce of 
com- 
2 an- 
rhich 
ecep- 


inne- 
apre- 
ney, 
-e on 
| and 


CHARLES SWEENEY CO. v. PIAZZA CO. 163 
Cite as 13 A.D. 161 


5. After the inspection car ART 20422 was unloaded by com- 
plainant. Complainant rejected 40 smashed lugs to the railroad. 


6. On June 12, 1952 complainant sold without buyers’ inspec- 
tion 660 lugs of tomatoes to F. Geraci and Co. at $5.25 per lug, 
subject to the condition that the tomatoes would be satisfactory 
for ripening and free from freezing injury. 


7. About 9:00 o’clock A.M. on June 12, 1952, complainant 
sent to respondent a wire which reads in part as follows: “After 
closely inspecting 20422 on track yesterday decided would be mis- 
take hold any longer without entirely ruining fruit as these toma- 
toes been iced to death. * * * Averaged $5.25 which we think you 
will agree Sam is outstanding sale * * *.” 


8. At about 11:47 A.M. on June 12, 1952, respondent sent to 
complainant a telegram acknowledging the sale of the tomatoes 
and expressing its opinion that the price could have been better. 


9. At about 11:00 o’clock A.M. on June 12, 1952, the buyer 
of the tomatoes complained to complainant that the tomatoes were 
showing breakdown following freezing injury and that he could - 
not use them. Complainant immediately requested a Government 
inspector to make an inspection at the buyers’ place of business. 


10. On June 12, 1952, at about 1:30 o’clock P.M. complainant 
sent to respondent the following telegram: 
“Answering Sam sorry unable airmail account sales today 
as had several rejections on tomatoes before deliveries were 
made also have severe complaints from few buyers that did 
take delvy therefore will have to wait till tomorrow or pos- 
sibly Monday before completing final accounting apparently 
these tomatoes overly iced will wire again in morning re- 
gards.” 
Respondent on the same day at 7:35 o’clock P.M. sent the fol- 
lowing telegram to complainant: 
“After sale is made from terminal why should it not be final 
5.25 average was what you wired and that should be what 
we should be paid I already reported this to the customer 
also he knows we got 6.00 for mate car here which was exactly 
same thing you had there so don’t send us less than 5.25 ART 
20422 as we have enough trouble now by letting car go there 
to begin with.” 
11. On June 12, 1952, at about 2:45 o’clock P.M. the Govern- 
ment inspector made a telephone report to complainant and issued 
a certificate which reads in part as follows: 
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“Condition: Average approximately 20% mature green, 45% 
turning, 5% ripe and firm and 20% ripe and soft. 
Average 4% show damage by discolored areas 
occurring over shoulders. Ranging from 3 to 
16%, average approximately 9% decay. Decay 
is Phoma Rot and Watery Soft Rot, both in vari- 
ous stages.” 

“Grade: Now fails to grade U.S. No. 1 only account of soft 

stock and decay in excess of tolerance.” 

12. Complainant accepted the return of all the tomatoes ex- 
cept 8 lugs which had been stripped. The tomatoes were loaded in 
a refrigerator car. 

13. On June 138, 1952, complainant offered to sell the tomatoes 
from the car but refused all offers. 

14. On June 16, 1952, the car was unloaded on the floor of the 
Boston Market Terminal and complainant sold 25 lugs at $1.00 
per lug. On the same day during a teletype conversation with re- 
spondent complainant advised respondent to send the tomatoes 
by trailer to New York. Respondent agreed and directed complain- 
ant to send the tomatoes to H. Goldsamt Co. in New York. Com- 
plainant on June 16, 1952, shipped 627 lugs of tomatoes to H. 
Goldsamt Co., Pier 29, New York. 

15. Complainant forwarded to respondent an account sales 


dated June 23, 1952 as follows: 
8 $5.25 $42.00 
25 1.00 25.00 
40 Rejected to R.R. 
627 Shipped to N.Y. 











700 $67.00 

Charges: Inspection $ 3.00 
Gov’t. Insp. 9.00 
Sampling 3.55 

Labor 26.70 

Terminal 50.00 

Freight 735.60 

Switch 6.28 

Express 46.59 
Commission 5.36 

$886.08 

Net Proceeds 67.00 

Deficit $819.08 


16. No part of the deficit of $819.08 has been paid by respond- 
ent. 
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17. The formal complaint was filed October 22, 1952, which 
was within nine months after the alleged cause of action accrued. 
The counterclaim was filed on January 2, 1953 which was within 
the nine month statutory period. 


CONCLUSIONS 


Respondent shipped the carload of tomatoes to complainant to 
sell for the account of respondent. The question for determination 
is whether complainant’s handling of the sale of the car of toma- 
toes consigned to it by respondent was proper under the circum- 
stances of this case. 

Complainant contends that, in the absence of specific instruc- 
tions from the respondent, it used its best judgment under the 
circumstances to obtain the best price for the tomatoes. Complain- 
ant states that almost all buyers of green tomatoes in the Boston 
Market Terminal are repackers who generally buy without in- 
spection on seller’s agreement to accept their return if the toma- 
toes will not ripen satisfactorily. Complainant states further that 
it is and has been for a long time the custom in the Boston Market 
Terminal for the seller to sell green tomatoes in this manner for 
the reason that tomatoes which may have been chilled too long 
will not ripen properly but will break down in a soft watery rot 
and be almost worthless. The depositions of two tomato repackers 
in the Boston Market were received in evidence. These repackers 
affirm that the custom in this respect is as the complainant con- 
tends. The evidence indicates that by selling on condition as com- 
plainant did in this case a better price is obtained. The respondent 
contends that it is the national usage for buyers to examine the 
product and buy on the basis of their inspection. Respondent 
offered the testimony of one of its employees who testified that 
the usage in the Boston Market Terminal at the time of this trans- 
action was the same as elsewhere. 

Regardless of what the custom of the trade may be in selling 
tomatoes for repacking in the Boston Market Terminal, proof 
of the existence or lack of such custom, although of some value, 
does not necessarily resolve the basic question for decision here 
which is whether complainant’s manner of handling the attempted 
sales of tomatoes for respondent was within the scope of com- 
plainant’s authority according to the understanding between the 
parties. 

As we have seen the complainant’s contention is that the toma- 
toes were to be sold by the exercise of its best judgment in that 
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no specific instructions were received. Respondent on the other 
hand contends that the tomatoes were to be sold on the basis of 
the purchaser’s own inspection. The record shows that no written 
instructions were given to complainant by respondent. The only 
paper or document sent complainant by respondent is a consign- 
ment slip attached to the formal complaint and received in evi- 
dence as Exhibit A. No instructions appear on that document. The 
only prior communication between the parties was a teletype 
conversation on June 7, 1952. Respondent testified at the hearing 
concerning this conversation. The only portion of that conversa- 
tion relating to future sales and directed to complainant is as 
follows: “ * * * but I told him the situation was going to be real 
terrific, so don’t you fail me. * * * This will be best car tomatoes 
in Boston, so you will really have to hit the jackpot or my name 
will be mud. * * * You will be well pleased. Shipping dates don’t 
mean a thing, as how would you like to have tomatoes picked after 
the rains?” 

Complainant was the agent of respondent and was under a 
duty to exercise only the authority extended by respondent. We 
believe the evidence shows that the tomatoes were consigned to 
complainant with the understanding that complainant do the best 
possible under complete authority to handle the tomatoes for re- 
spondent. It is our opinion that, even in the absence of express 
authorization, complainant had implied authority to take reason- 
able measures to effect the sale. The action of complainant appears 
to have been reasonable and proper under the circumstances. It 
may not be said, therefore, that the sale by complainant and 
acceptance of return of the tomatoes were contrary to the under- 
standing between the parties. 

Respondent in its counterclaim has contended that on the basis 
of the original sale made by complainant at $5.25 per lug, there 
would have been a net return of $2,646, but that since the amount 
actually realized on the tomatoes was only $719.88, respondent 
has sustained damages of $1,926.12. Respondent’s contention as- 
sumes that a sale of the tomatoes on an “as is” basis, which re- 
spondent alleges should have been made, could have been made at 
a price of $5.25 per lug. Respondent has, however, introduced no 
evidence to sustain this contention, and therefore has failed to 
sustain its burden of proof of establishing the alleged damages 
set out in its counterclaim. Even if it were conceded, therefore, 
that the sale should have properly been made on an “as is” basis, 
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the damages sought by respondent would be conjectural and with- 
out any support in fact. 

Respondent’s failure to pay complainant the deficit incurred 
totalling $819.08 is in violation of section 2 of the Act. Reparation 
in that amount, plus interest, should be awarded complainant and 
the counterclaim should be dismissed. The facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this order, respondents shall 
pay complainant, as reparation, $819.08, plus interest at the rate 
of 5 percent per annum from July 1, 1952, until paid. 

The counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3802) 


DAWSON & MARKS PRODUCE DISTRIBUTORS, INC. v. UNITED FRUIT 
& PRODUCE COMPANY. PACA Docket No. 5699. Decided Febru- 
ary 24, 1954. 


Dismissal—Evidence—Rejection of Commodity Not with- 
out Reasonable Cause—Abnormal Deterioration of Com- 
modity 


Where complainant claimed an award of reparation for the sale of the pur- 
chase price allegedly due from respondent on a sale of a truckload of 
mixed vegetables, and the latter denied liability on the ground that the 
vegetables arrived at destination in an abnormally deteriorated condi- 
tion, held, that since the undisputed evidence shows that the vegetables 
were abnormally deteriorated through complainant’s own negligence, 
respondent’s refusal to accept the shipment was not without reasonable 
cause, and the complaint should be dismissed. 


Evidence—Breach of Contract of Purchase and Sale Not Shown 


Where complainant ignored respondent’s direction to hire a certain trucker, 
held, that this was not made a condition of the contract and that the 
same equipment furnished by another trucker hired by complainant ap- 
pears to have been entirely adequate for the job, and therefore, the 
complainant was not guilty of any breach of contract. 


Liability for Damages Sustained in Transit—F.O.B. Sale 


The authorities seem to hold that even in an f.o.b. sale the purchaser is not 
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liable for damages sustained in transit as a result of the fault of the 
seller. 


Lack of Liability of Carrier for Damages Sustained in Transit 
The evidence herein indicates that the top-ice was improperly applied to the 
load for which the carrier under no circumstances should be held re- 
sponsible. 


Mr. Howard Roepnack, of Denver, Colorado, for complainant. Mr. Alexander 
Golbus, of Golbus & Golbus, of Chicago, Illinois, for respondent. Mr. G. 
H. Penstone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on December 20, 1949, and a formal 
complaint was filed on July 23, 1951. Complainant seeks an award 
of reparation in the amount of $649.30, which is the balance of 
the purchase price allegedly due on a truckload of mixed vege- 
tables. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent by registered mail on December 12, 1951. A copy of 
the report of investigation was served by registered mail upon 
complainant on December 13, 1951. Respondent filed an answer 
on February 26, 1952, denying any liability to the complainant 
and further alleging that the vegetables shipped by complainant 
arrived at destination in an abnormally deteriorated condition 
by reason of improper loading, refrigeration, and delay on part 
of the trucking company, which was directly caused by complain- 
ant’s refusal to comply with applicable tariff regulations pertain- 
ing to the transportation of fresh fruits and vegetables under re- 
frigerated service. Respondent further alleges in its answer that 
the complainant had disregarded the request of respondent to 
employ the services of a particular carrier whom respondent knew 
to have superior equipment. Respondent also alleged in its answer 
that it refused to accept delivery of the shipment at destination 
due to abnormal deterioration; that pursuant to directions from 
the trucking company, it sold the shipment of vegetables for ac- 
count of carrier, and remitted to it net proceeds of $841.86; and 
that after deducting its transportation charges, the carrier re- 
mitted the sum of $659.65 to complainant in full and final payment 
of any claims against the trucking company. 
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An oral hearing was held at St. Louis, Missouri, on May 22, 
1953. Complainant was not represented at the hearing, but at the 
written request of complainant’s counsel, the depositions of Harold 
E. Marks, Anthony Sabell, Jr., and Everett Funk were received 
in evidence on behalf of complainant. Respondent was represented 
at the hearing by counsel. Richard Lloyd Bushman and Harry Fine 
testified as witnesses on behalf of respondent. The depositions of 
Roy B. Adams were offered and received in evidence on behalf 
of respondent. Respondent was the only party to file a brief. 


FINDINGS OF FACT 


1. Complainant, Dawson & Marks Produce Distributors, Inc., 
is a corporation whose post office address is 25 Wazee Market, 
Denver, Colorado. 


2. Respondent, United Fruit and Produce Corporation, is a 
corporation whose post office address is 1013 North 3rd Street, 
St. Louis, Missouri. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about September 9, 1949, in the course of interstate 
commerce, complainant, through H. R. Bushman & Son, brokers, 
sold to respondent one truckload of mixed vegetables f.o.b. Denver 
to be shipped by truck. The agreed purchase price was $1,309.95. 


4. Respondent requested that the vegetables be shipped by Wat- 
son Bros. Truck Line, but complainant did not comply with re- 
spondent’s request, and instead employed the services of the Den- 
ver Chicago Trucking Company, Inc., as carrier. 


5. The vegetables were loaded in the carrier’s truck by agents 
of complainant. The vegetables were in good condition when 
loaded. Between twelve and sixteen thousand pounds of top-ice 
were placed in the truck with the vegetables, but the ice was im- 
properly distributed so that there was no ice of any kind on the 
front six feet of the load. 

6. The load was improperly distributed on the truck so that 


there was too much weight on one axle to permit the truck to com- 
ply with the weight limits of the State of Kansas. 


7. Representatives of the trucking company had no part in 
loading of the truck and did not check the weight to see whether 
it would comply with the load limits of the states through which 
it had to travel. 


8. At St. Marys, Kansas, the truck was stopped by the Kansas 





170 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 13 A.D. 167 


State Highway Police and found to be overweight on one axle, 
and it was necessary for the driver of the truck to shift the load 
to bring it within the weight requirements. In so shifting the load, 
the vegetables were moved so that the top ice fell below the vege- 
tables and for the balance of the trip most of the ice was under- 
neath the vegetables instead of on top. No top-ice was added. 

9. The truck was held up by the Kansas State authorities until 
the manager of the trucking company’s Kansas City office could 
travel from Kansas City to St. Marys and pay on behalf of the 
company the fine which was imposed upon it for placing a truck 
on the Kansas highways in an overloaded condition. 

10. The vegetables upon arrival in St. Louis were in an ab- 
normally deteriorated condition. Respondent refused to accept 
them and was authorized by the carrier, Denver Chicago Truck- 
ing Company, Inc., to sell the vegetables for its account and remit 
the proceeds to it. 

11. Respondent sold the vegetables for the account of the 
trucking company and remitted to the trucking company the net 
proceeds thereof amounting to $841.86. 

12. The trucking company on October 17, 1949, tendered the 
proceeds from the sale of the vegetables, $841.86, less its freight 
charges of $182.21, or the net sum of $659.65, to complainant in 
full settlement of any claim complainant might have against the 
trucking company. 

13. On October 31, 1949, complainant rejected this offer and 
returned the check to the trucking company. The check was again 
tendered to complainant, and on November 30, 1949, complainant 
accepted the check, although with the statement that it was ac- 
cepted “under protest’. No portion of the balance of complain- 
ant’s claim has been paid. 

14. Informal complaint was filed on December 20, 1949, within 
nine months from the date on which the cause of action accrued. 


CONCLUSIONS 
The evidence is undisputed that the vegetables involved in this 
complaint arrived at their destination in an abnormally deterior- 
ated condition. It is complainant’s position, however, that the vege- 
tables were damaged by the negligence and improper handling 
of the load by the trucking company and since this was an f.0o.b. 
sale the respondent as the purchaser must bear any loss resulting 
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from the negligence of the trucking company and then recoup 
its damages by action against the trucking company. It is respond- 
ent’s position, however, that complainant is entirely responsible 
for the damage to the shipment, and cannot shift the loss to re- 
spondent. 

Respondent contends that it had directed complainant to hire 
the Watson Bros. Truck Line; that complainant ignored this re- 
requirement of respondent’s order; and that complainant, there- 
fore, is responsible for any damage caused by the negligence of 
the carrier. Although it does appear that respondent requested 
the vegetables to be shipped by Watson Bros. Truck Line, this was 
not made a condition of the contract. The equipment furnished 
by Denver Chicago Trucking Company, Inc., appears to have been 
entirely adequate for the job, and it does not appear therefore 
that complainant was guilty of any breach of contract when it 
employed the Denver Chicago Trucking Company, Inc., rather 
than the requested Watson Bros. Truck Line. San Pat Vegetable 
Co., Inc. v. Crutchfield Bros., 10 A.D. 1542. 

The evidence is in dispute, however, as to whether the damage 
resulted from the neglect of the trucking company or of the com- 
plainant, or of both. 

It is undisputed that the vegetables were loaded into the truck 
by complainant and that the top-ice was also applied to the load 
by agents of complainant. No representatives of the trucking 
company were even present when the vehicle was loaded. 

It is further undisputed that the vehicle was improperly loaded, 
with too much weight on one axle. The truck was stopped by the 
Kansas authorities and considerable delay resulted. As a direct 
result of this delay, considerable damage to the shipment occurred. 
Although it seems doubtful if the carrier used proper care to 
minimize the damage, undoubtedly even with the best care, it 
would have been impossible to avoid substantial damage. Without 
passing upon the question as to whether or not the carrier shares 
the liability for loss resulting from the delay caused by the excess 
weight on its vehicle, the authorities seem to sustain the position 
of the respondent that even in an f.o.b. sale the purchaser is not 
liable for damages resulting in transit as a result of the fault 
of the seller. See Anonymous Decision, PACA Docket No. 5541, 
11 A.D. 619, in which the following language appears (p. 621): 

“The first issue, and because of our conclusion with respect 
thereto, the only issue we need discuss herein, is whether 
the shipper must be held responsible for the overloading which 
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resulted in the delay of the shipment in arriving at destina- 
tion. It seems clear that respondent was within its rights in 
rejecting the shipment for late delivery, unless respondent 
itself is responsible for the delay through its issuance of in- 
structions as a purchaser, through responsibility for the action 
of someone (complainant) acting as its agent, or otherwise.” 
(p. 6238) : 

“Admittedly, the question before us is a very close one. Neither 
party actually knew the truck was overloaded. Complainant’s 
actions caused the overloading . . . Since complainant was 
not obligated to load 500 boxes into the truck but could have 
shipped less under its contract, and a lesser load in the same 
truck may not have infringed the traffic laws, we are inclined 
to hold that it was the loading of an excessive number of 
boxes into the truck which caused the difficulty. The fact 
complainant may have acted in good faith does not absolve 
him from liability. Accordingly, complainant as the shipper 
is responsible for the resultant delay, and respondent’s re- 
jection was not without reasonable cause. The complaint 
should be dismissed.” 

See also Federal Fruit & Produce Co. v. Price Distributing Co., 
9 A.D. 113, in which it was held that the buyer is not liable for 
damage due to faulty loading even though the sale was f.o.b. 

It may be that had the trucking company, at the time the truck 
was stopped to redistribute its load, taken care that the top ice 
was kept on top of the vegetables instead of being permitted to 
drop below them and also re-iced the load if necessary, the ship- 
ment could have been delivered in better condition. 

Respondent contends that under the applicable tariffs the truck- 
ing company could have no responsibility for re-icing the ship- 
ment. Without passing upon this point, we nevertheless question 
the right of the carrier deliberately to permit a shipment to spoil 
for lack of additional ice when unforseen contingencies cause un- 
expected and extended delay and required the truck to be opened 
so that the warm outside air could reach the load. All of the loss, 
however, cannot be attributed to the carrier. 

There is further evidence that the top ice was improperly ap- 
plied to the load so that the front six feet of the truck was with- 
out ice, a condition for which the carrier could under no circum- 
stances be held responsible. See Anonymous Decision, PACA Doc- 
ket No. 3774, 5 A.D. 37, in which it was held that where grapes 
were so loaded by the shipper as not to permit sufficient circula- 
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tion of cold air that the purchaser’s rejection was not without 
reasonable cause. See also Wm. Enderlein & Co. v. Wesco Foods 
Co., PACA Docket No. 3478, S. 2433, in which it was held as fol- 
lows: 
“It was altogether possible that a sufficient quantity of ice 
was used but if so it was equally clear that the ice was not 
sufficiently well distributed throughout the load, which was 
equivalent to insufficient icing for a considerable portion of 
the load for which negligence the shipper was responsible. 
. . - In this connection attention was also called to repeated 
holdings that the seller in such sales owes the duty to load 
the produce in such manner that under normal] conditions it 
will carry without abnormal deterioration.” (Emphasis sup- 
plied) 

Considering the evidence as a whole, it appears that complain- 
ant’s own negligence was, in substantial part at least, responsible 
for the damage to the shipment. It would therefore appear that 
respondent’s refusal to accept the vegetables was not without 
reasonable cause. The complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served on the parties. 


(No. 3803) 


SAMUEL P. MANDELL COMPANY v. KLEIN’S CELERY. PACA Docket 
No. 6159. Decided February 24, 1954. 


Failure to Pay Purchase Price of Celery—Default 
Headnotes in 13 A.D. 134, applicable here. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on October 16, 1953. Formal com- 
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plaint was filed on December 18, 1953. Complainant seeks an award 
of reparation in the amount of the purchase price of one carload 
of celery sold and delivered to respondent in August 19583. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on January 14, 1954. A 
copy of the report of investigation and a copy of the formal com- 
plaint were served upon respondent on January 15, 1954. 

At the time of service of the formal complaint, respondent was 
notified: in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Samuel P. Mandell Company, is a corpora- 
tion, whose address is 184 Walnut Street, Philadelphia, Pennsyl- 
vania. 

2. Respondent is an individual, Raymond Klein, doing busi- 
ness as Klein’s Celery, whose address is 193 Miller Street, Newark, 
New Jersey. At the time of the transaction involved herein, re- 
spondent was licensed under the Act. 

3. On or about August 17, 1953, in the course of interstate 
commerce, and by oral contract, complainant sold to respondent 
430 crates of Golden Girl brand, California Pascal celery con- 
tained in car PFE 63675, at $3.65 per crate delivered, Philadel- 
phia, Pennsylvania. 

4. Celery meeting the specifications of the foregoing contract 
was shipped in car PFE 63675 from Philadelphia, Pennsylvania, 
in interstate commerce, to respondent at Newark, New Jersey. 
Upon arrival at destination, respondent accepted the celery in 
compliance with said contract of sale, and made no complaint with 
respect thereto. 

5. The purchase price of the 430 crates of celery is $821.24, 
no part of which has been paid by respondent to complainant. 

6. Formal complaint was filed on December 18, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal com- 
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plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the 430 crates of celery is in violation of section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $821.24, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $821.24 with interest thereon 
at the rate of 5 percent per annum from September 1, 1953, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3804) 


UNITED PACKING COMPANY v. MILTON SCHOENBURG. PACA Docket 
No. 5795. Decided February 24, 1954. 


Evidence—Failure to Establish Produce Was Not in Suit- 
able Shipping Condition—Failure to Pay Purchase Price— 
Dismissal of Counterclaim 


Where complainant claimed reparation for the purchase price of cantaloups 
sold to respondent which complainant represented as being satisfactory 
for markets between California and Chicago, Illinois, and for hauls of 
not more than seven or eight days, and complainant further alleged that 
respondent diverted both carloads to Atlanta, Georgia, and failed to pay 
for one of the carloads, and respondent alleged that because the melons 
in one car were not in suitable shipping condition he suffered a loss of 
profits as alleged in his counterclaim, held, that respondent has failed 
to establish any breach of implied warranty of suitable shipping con- 
dition and, therefore, reparation should be awarded to complainant in the 
amount of the agreed purchase price of the carload of cantaloups in 
controversy, and the counterclaim be dismissed. 


Marketability of Produce—Latent Defect of Cladosporium 
Rot in Cantaloups 


Respondent’s contention that Cladosporium Rot of cantaloups is a disease 
of field origin which renders the fruit worthless in all circumstances, is 
not well taken, since if this were true, then the cantaloups in all prob- 
ability were not in suitable shipping condition at time of shipment or 
sale, but the evidence on this point indicates that melons which contain 
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the spores responsible for the development of the condition known as 
Cladosporium Rot, if properly refrigerated in transit and promptly 
disposed of upon arrival, are perfectly marketable. 


Official Notice of Department Publication Relating to 
' Cladosporium Rot 


Official notice is taken of United States Department of Agriculture Mis- 
cellaneous Publication No. 292 entitled, “Market Diseases of Fruits and 
Vegetables,” which states at page 50 that “The most important measures 
for the control of Cladosporium Rot are good refrigeration in transit 
(45° to 50° F.) and prompt handling following the arrival of the melons 
on the market.” 

Mr. Lyle H. Rossiter, of March & Rossiter, of Chicago, Illinois, for complain- 
ant. Mr. Harold S. Lansing, of Blanksten & Lansing, of Chicago, Illinois, 
for respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a, et seq.). 
Complainant alleges in a formal complaint filed on April 17, 1952, 


that it sold two carloads of:cantaloups to respondent on August 
14, 1951, which it represented as being satisfactory for markets 
between California and Chicago, Illinois, and for hauls of not 
more than seven or eight days. Complainant alleges, further, that 
respondent diverted both carloads to Atlanta, Georgia, and that 
respondent paid for one of the carloads, but has failed and re- 
fused to pay for the other. Complainant seeks an award of repara- 
tion in the amount of $780.40, which represents the agreed pur- 
chase price of the carload of cantaloups in controversy. 

A copy of the formal reparation complaint was served upon re- 
spondent by registered mail on July 28, 1952, together with a 
copy of the report of investigation made by the Department. Com- 
plainant’s attorneys were served with a copy of the investigation 
report on the same date. Respondent’s answer and counterclaim 
were filed on August 13, 1952. 

Respondent admits the contract as alleged and the delivery of 
the two carloads of cantaloups, but contends that the melons in 
car PFE 6841 were not in suitable shipping condition when 
shipped. Respondent alleges that due to complainant’s breach of 
warranty of suitable shipping condition, it became necessary to 
abandon the cantaloups to the railroad, and that as a result re- 
spondent suffered a loss of profits in the sum of $138.30 on the 
carload, for which sum counterclaim is made. 
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An oral hearing was held at Chicago, Illinois, on June 4, 1953. 
Both parties were represented by counsel. The deposition of Ralph 
Zeller was received in evidence on behalf of complainant. Milton 
Schoenburg and H. B. Frost appeared and testified for the de- 
fense. Briefs were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Floyd J. Hark- 
ness, Molly A. Harkness, Floyd J. Harkness, Jr., Harriet Hark- 
ness Colgate and William Hoyte Colgate, Jr., doing business as 
United Packing Company, whose address is Fresno, California. 
At the time of the transaction involved in this proceeding, com- 
plainant was licensed under the Act. 

2. Respondent is an individual, Milton Schoenburg, whose ad- 
dress is 216 South Water Market, Chicago, Illinois. At the time 
of the transaction involved in this proceeding, respondent was 
licensed under the Act. 

3. On or about August 14, 1951, in the course of interstate 
commerce, complainant sold to respondent two carloads of “Chum- 
my Brand” cantaloups which had been shipped from California 
on August 13 and were then in transit to Council Bluffs, Iowa. 
The cantaloups were shipped in car PFE 40033, containing 252 
crates of 36 size and 36 crates of 45 size melons, and car PFE 
6841, containing 12 crates of 27 size, 231 crates of 36 sizes, and 
45 crates of 45 size melons. The agreed purchase price was $2.65 
per crate for the 36 size, and $2.25 per crate for the 27 and 45 
size, plus $40.00 per car precooling charge, f.o.b. shipping point. 
In the teletype conversation leading up to the consummation of 
this sale, complainant advised respondent that the melons were 
“high colored” melons and properly belonged in 7 or 8 day mar- 
kets rather than longer hauls, that these were cheaper melons 
which should be disposed of in markets between California and 
Chicago. 

4. On or about August 14, 1951, complainant ordered the two 
carloads of cantaloups diverted to respondent at Chicago, Illinois. 
Subsequently, respondent rediverted the shipments to separate 
customers in Atlanta, Georgia. 

5. The cantaloups arrived at Atlanta, Georgia, on August 22, 
1951. Car PFE 40033 was paid for at the contract price and no 
complaint was made thereon. The melons in car PFE 6841, how 
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ever, were rejected by respondent’s customer at Atlanta on ac- 
count of poor condition. 


6. A Federal inspection was made of the melons in car PFE 
6841 at Atlanta, Georgia, on August 22, 1951, and the condition 
thereof was reported as follows: 

“Stock mostly firm, ground color generally yellow. Average 
2% split melons. From 1 to 6 melons per crate averaging 
10% soft melons. Decay in most samples ranges 1 to 8 melons 
per crate, in many samples none, averaging 6% Cladosporium 
Rot, mostly in advanced stages and affecting stem scars.” 


7. Respondent advised complainant that the melons would be 
disposed of for complainant’s account. Respondent was unsuccess- 
ful in his attempts to dispose of the shipment in Atlanta, and re- 
sold it to a buyer in Gastonia, N. C. The consignee at Gastonia 
rejected the cantaloups and wired respondent that they would not 
bring freight charges. The shipment was eventually abandoned 
to the carrier on August 28, 1951. 


8. Respondent has not paid complainant the contract price 
for the cantaloups in car PFE 6841, nor any part thereof. 


9. The formal complaint was filed on April 17, 1952, which 
was within 9 months after accrual of the alleged cause of action. 


CONCLUSIONS 


Respondent contends that the condition of the cantaloups upon 
arrival at Atlanta, Georgia, as revealed by the Federal inspec- 
tion there, establishes that the cantaloups in car PFE 6841 were 
not in suitable shipping condition at the time they were sold, and 
that, therefore, the rejection of said melons at destination was 
warranted. He argues that Cladosporium Rot in cantaloups is a 
disease of field origin and that an average of 6% Cladosporium 
Rot, mostly in advanced stages and affecting stem scars, as found 
by the Federal inspector at Atlanta on August 22, 1951, is proof 
that the cantaloups contained a latent defect at the time of sale 
which rendered them unsuitable for shipment. 

The implied warranty of suitable shipping condition, as it ap- 
plies to an f.o.b. sale of a rolling carload of produce, is discussed 
in Section 46.24 (j) and (k) of the regulations (7 CFR 46.24 (j) 
and (k)). These subsections define the term to mean that the 
commodity, at the time of sale, is in a condition which, if the ship- 
ment is handled under normal transportation service and condi- 
tions, will assure delivery without abnormal deterioration at the 
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destination specified in the contract of sale. The destination speci- 
fied in the contract of sale in this case was Chicago, Illinois. Re- 
spondent caused the shipment to be diverted beyond this destina- 
tion and the cantaloups were not inspected until they reached At- 
lanta, Georgia. Respondent argues, however, that the shipment 
was in such a deteriorated condition upon arrival in Atlanta that 
it must also have been deteriorated at the time it would have 
reached Chicago, the destination specified in the contract. 

In considering this question, let us examine the representations 
made and the contemplations of the parties at the time this ship- 
ment was sold. In the teletype communications leading up to the 
consummation of the sale, complainant advised respondent that 
the melons were highly colored and properly belonged in 7 or 8 day 
markets rather than longer hauls, that these were cheaper melons 
which should be disposed of in markets between California and 
Chicago, Illinois. Respondent knew from these representations 
that he was purchasing a type of melons which was suitable only 
for quick disposal. In fact, respondent told complainant that he 
understood perfectly and that most of respondent’s business was 
in small towns near and west of Chicago. Complainant replied, 
“Then these are your meat.” The evidence clearly shows that con- 
templation of the parties was that the cantaloups were to be sold 
between California and Chicago; and respondent knew that the 
outside limits as to distance and duration of haul were Chicago 
and 7 to 8 days shipping time. Although the cantaloups arrived 
in Atlanta on the 9th day after shipment, and respondent argues 
that one day could make no difference in the condition of the 
melons, we are unable to find that the degree of deterioration 
found at Atlanta necessarily indicates the cantaloups would have 
been abnormally deteriorated upon arrival at Chicago. 

Respondent also argues that Cladosporium Rot of cantaloups 
is a disease of field origin and an inherent weakness which ren- 
ders the fruit worthless in all circumstances, and that it follows 
that cantaloups which develop this condition are necessarily unfit 
for shipment. If this were true, then it would also follow that the 
cantaloups in all probability were not in suitable shipping condi- 
tion at time of shipment or sale. However, the available evidence 
on this point does not bear out respondent’s contention. On the 
contrary, it appears that melons which contain the spores re- 
sponsible for the development of the condition known as Clados- 
porium Rot, if properly refrigerated in transit and promptly dis- 
posed of upon arrival, are perfectly marketable. In this connection 
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Official notice is taken of United States Department of Agricul- 
ture Miscellaneous Publication No. 292 entitled, “Market Diseases 
of Fruits and Vegetables,” in which the following quotation ap- 
pears at page 50: 
“The most important measures for the control of Cladospor- 
ium Rot are good refrigeration in transit (45° to 50° F.) and 
prompt handling following the arrival of the melons on the 
market.” 
Note also Anonymous Decision, 7 A.D. 486, at page 493, wherein 
the following statement appears: 
“While the Federal destination inspection indicates that 
Cladosporium spores were present at shipping point, it does 
not prove that the melons were unsound at the time. It is 
more probable that the mold and resulting damage developed 
in transit and after arrival...” 

From the foregoing, it is concluded that respondent has failed 
to establish any breach of implied warranty of suitable shipping 
condition in this case. Rather, it appears that respondent’s loss 
was the result of a risk which respondent chose to take that the 
melons would still be in salable condition at Atlanta, Georgia, even 
though he had been warned that they should be disposed of be- 
tween California and Chicago. Accordingly, respondent’s failure 
to pay the agreed contract price for the shipment of cantaloups 
is in violation of section 2 of the Act. Complainant should be 
awarded reparation in the amount of $780.40, plus interest, and 
respondent’s counterclaim should be dismissed. The facts and cir- 
cumstances of this case as reported herein should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, the sum of $780.40, with interest 
at the rate of 5% per annum from September 1, 1951, until paid. 

Respondent’s countercomplaint is hereby dismissed. 

Copies hereof shall be served upon the parties. The facts and 
circumstances as reported herein shall be published. 
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(No. 3805) 


DINGFELDER AND SAPERSTONE, INC. v. F. J. GRIVELLA AND Co., INC. 
PACA Docket No. 5667. Decided February 25, 1954. 


Failure of Defense of Breach of Warranty of Suitable 
Shipping Condition Because of Abnermal Transportation 
Service — Evidence — Broker Acting as Agent of Both 
Parties—Effect of Delay of Car of Produce without Re- 
Icing — Failure to Pay Purchase Price of Escarole and 
Chickory—Dismissal of Counterclaim 


Where complainant sought reparation for the purchase price, including top- 
ice, of a number of bushels of escarole and chickory, and respondent 
denied that the broker in the transaction was respondent’s agent and 
denied that it was agreed that complainant was not to be responsible 
for any delay occurring as a result of respondent’s proposed hold-over 
of the shipment at Potomac Yards, Virginia, and respondent invoked 
the defense of suitable shipping condition and claimed damages for the 
loss sustained in disposing of the commodity involved, allegedly for the 
account of the complainant, Held: 

(1) the evidence indicates that the broker acted as agent for both 
parties; 

(2) since complainant instructed the broker not to delay the car 
unless he made adequate provision for re-icing, and the broker promised, 
but failed, to do so, the car in question did not move under normal trans- 
portations service and conditions and, therefore, the defense of suitable 
shipping condition may not be invoked under the circumstances involved 
in this case; 

(3) since respondent accepted the shipment at Potomac Yards, Vir- 
ginia, it thereby became liable for the purchase price thereof, less any 
damages it could show resulted from a breach of warranty on the part 
of complainant; and 

(4) since respondent has not shown that complainant breached the 
contract, respondent is liable for the full purchase price of the escarole 
and chickory, and his counterclaim should be dismissed. 


Abnormal Transportation Service—Failure of Defense of 
Breach of Warranty of Suitable Shipping Condition — 
F.O.B. Sale 


Since the warranty of suitable shipping condition as it applies to an f.o.b. 
sale of a rolling car of produce is defined in section 46.24 (j) and (k) 
of the regulations under the act to mean that the commodity, at the 
time of sale, is in a condition which, if the shipment is handled under 
normal transportation service and conditions will assure delivery with- 
out abnormal deterioration at the destination specified in the contract 
of sale, it is obvious that the car containing the produce in question did 
not move under normal transportation service and conditions, since re- 
spondent admittedly delayed the car at Potomac Yards, for two days 
without providing for re-icing. 





182 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 13 A.D. 181 


Mr. Arthur Slavin, of New York, New York, for complainant. Mr. Gilbert 
E. Morcroft and Mr. A. N. Brockway, of Pittsburgh, Pennsylvania, for 
respondent. Mr. William E. Bethatds, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received by the Department on April 26, 
1951, and a formal complaint was filed on November 20, 1951. 
Complainant seeks to recover the sum of $878.50 representing the 
purchase price, including top-ice, of 371 bushels of escarole, at 
$1.00 per bushel, and 315 bushels of chicory, at $1.50 per bushel, 
f.o.b. Zellwood, Florida. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent by registered mail on December 6, 1951. A copy of the report 
of investigation was served on the attorney for complainant on 
the same date. 

An answer and counterclaim was filed by respondent on Decem- 
ber 26, 1951. A copy thereof was served upon the attorney for 
complainant on December 28, 1951. Respondent denied that C. H. 
Robinson, Inc., who acted as broker in the transaction, was re- 
spondent’s agent, as alleged in the complaint; denied it was agreed 
that complainant was not to be responsible for any decay occurring 
as a result of the respondent’s proposed holdover of the shipment 
at Potomac Yards, Virginia; and invoked the defense of unsuit- 
able shipping condition. Respondent claimed the sum of $169.35 
from complainant, representing the loss sustained in disposing 
of the perishable commodities involved, allegedly for the account 
of complainant. 

A reply to the answer and counterclaim was filed by complain- 
ant on January 8, 1952. A copy thereof was served upon respond- 
ent by registered mail on January 10, 1952. Complainant denied 
each and every affirmative allegation contained in respondent’s 
answer and counterclaim, and also pleaded the following: 

“That respondent failed to give complainant notice of re- 
jection within 24 hours after receipt of notice of arrival of 
Car No. FGE 59109, or to make application for federal in- 
spection within that period and give notice of rejection within 
an hour thereafter.” 

An oral hearing was held at Pittsburgh, Pennsylvania, on April 
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15, 1953. Both parties were represented by counsel. Complainant’s 
evidence consisted of the depositions of Julius Dingfelder and 
Giles Chapman, which were taken on behalf of complainant on 
December 2, 1952, at Sanford, Florida. Frank J. Crivella, presi- 
dent of respondent firm, John J. Lima, office manager and book- 
keeper of respondent firm, and D. C. Stacy, inspector for the De- 
partment, Pittsburgh, Pennsylvania, testified on behalf of respond- 
ent. 


FINDINGS OF FACT 


1. Complainant, Dingfelder & Saperstone, Inc., is a corpora- 
tion, whose post office address is 299 Washington Street, New 
York, New York. At the time of this transaction, complainant 
was licensed under the Act. 


2. Respondent, F. J. Crivella & Co., Inc., is a corporation, 
whose post office address is 60 21st Street, Pittsburgh, Pennsyl- 
vania. At the time of this transaction, respondent was licensed 
under the Act. 


3. On or about March 16, 1951, complainant shipped from Zell- 
wood, Florida, car FGE 59109, containing 371 bushel hampers of 
escarole, Golden Cockerel Brand, and 315 bushel hampers of chic- 
ory, Golden Cockerel Brand, said commodities being of good mer- 
chantable quality and in good condition, with three to five inch 
seed stems. The car was pre-cooled, top-iced with five tons of 
snow ice and loaded with dry bunkers. It was consigned by com- 
plainant to itself at Savannah, Georgia, and thereafter was di- 
verted by complainant to itself at Potomac Yards, Virginia. 


4. On or about March 19, 1951, complainant, by oral contract 
and in the course of interstate commerce, sold to respondent the 
above-mentioned escarole and chicory in car FGE 59109, at a price 
of one dollar per bushel hamper for the escarole and one dollar 
and fifty cents per bushel hamper for the chicory, FOB shipping 
point, plus $35 for top-ice, or a total price of $878.50. Said com- 
modities were represented by complainant to be in good condition 
and of good merchantable quality, with three to five inch seed 
stems. 


5. The aforesaid contract of purchase and sale was negotiated 
by C. H. Robinson, Inc., a broker doing business at 307 Cantanzaro 
Building, Pittsburgh, Pennsylvania, who acted as agent for both 
complainant and respondent in the transaction. 


6. At the request of C. H. Robinson, Inc., complainant diverted 
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car FGE 59109 at 3:30 p.m. on March 19, 1951, to C. H. Robinson, 
Inc., at Potomac Yards, Virginia, at which time the said broker 
instructed complainant to invoice the shipment to C. H. Robinson, 
Inc. Complainant promptly mailed an invoice to Robinson and also 
sent the following confirming wire: 
“Confirming diversion yourselves Potomac Yard 371 escarole 
1.00 315 chicory 1.50 fob plus topice. Accepted rolling Poto- 
mac diversion by you to Crivella, Pittsburgh. Not responsible 
any decay occurring layover Potomac, no allowance seeders.” 


7. At 4:10 p.m. on March 20, 1951, C. H. Robinson, Inc., gave 
an order to the railroad to divert car FGE 59109 from Potomac 
Yards, Virginia, to itself at Pittsburgh, Pennsylvania. The said 
car left Potomac Yards at 5:00 a.m. on March 21, 1951. 


8. C. H. Robinson, Inc., at 4:46 p.m. on March 22, caused 
three tons of top-ice to be added to car FGE 59109 at Enola, Penn- 
sylvania, which is jut outside of Harrisburg, Pennsylvania, this 
being the first top-ice added to said car since the initial icing at 
Zellwood, Florida on March 16, 1951. 


9. Car FGE 59109 arrived at the Produce Terminal, Pitts- 
burgh, Pennsylvania, at 8:15 a.m. on March 24, 1951, and the 
freight agent for the Pennsylvania Railroad mailed notice of ar- 
rival of said car to C. H. Robinson, Inc., at 12:30 p.m. on March 
24, which was a Saturday. Car FGE 59109 was ordered to be 
turned over to respondent at 8:00 a.m. on Monday, March 26, 1951. 


10. United States Department of Agriculture Inspection Cer- 
tificate B-201203, dated at Pittsburgh, Pennsylvania, March 28, 
1951, at 9:15 a.m., covering car FGE 59109 shows, among other 
things, the following: 

“Quality: Both lots generally well-trimmed. Heart leaves 
fairly well to well blanched. Endive, plants generally damaged 
by seed stems 2 to 5 inches. Escarole, from 15 to 40, average 
approximately 30% damaged by seed stem 2 to 5 inches in 
length. Other grade defects within tolerance. 

Condition: Endive [chicory], from 30 to 70%, average ap- 
provimately 55% decay. Remainder fresh and crisp with outer 
leaves fairly good green color. Escarole from 20 to 65%, 
average approximately 40% decay, remainder fairly fresh 
and crisp with most plants fairly good green color, some 
plants with few leaves turning yellow. Decay in both lots is 
Bacterial Soft Rot in various stages on some to many leaves 
per plant. 
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Grade: Both lots fail to grade U. S. No. 1, account of defects 
in excess of tolerance. 

Remarks: Inspection and certificate restricted to product and 
lading in stacks between doors and first 2 stacks each side 
of doorway...” 

11. Respondent sold the commodities contained in car FGE 
59109 for the gross sum of $397.05 over a period beginning March 
29, 1951, and ending April 13, 1951. Total expenses in connection 
with the shipment amounted to $566.40, resulting in a deficit of 
$169.35. 

12. Respondent has not paid to complainant any part of the 
purchase price, $878.50, for the chicory and escarole, although 
demand has been made upon respondent for payment. 

13. A formal complaint was filed on November 20, 1951, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Each of the parties has denied that the broker, C. H. Robinson, 
Inc., was its agent in the transaction, each claiming that Robin- 
son was the agent of the other. We find no difficulty, however, in 


concluding that the broker acted as agent for both parties. 

It is undisputed that respondent purchased from complainant, 
through C. H. Robinson, Inc., broker at Pittsburgh, Pennsylvania, 
a carload of chicory and escarole which was rolling from Zell- 
wood, Florida, consigned to complainant at Jersey City, New Jer- 
sey, at an agreed price, f.o.b. shipping point; that the sale was 
made when the car was at or near Potomac Yards, Virginia; and 
that complainant informed the broker the commodities had not 
been Government inspected, but were in good condition and of 
good merchantable quality, with 3 to 5 inch seed stems. It is also 
undisputed that complainant and the broker discussed respond- 
ent’s proposed 2-day layover of the shipment at Potomac Yards, 
Virginia. There is a controversy, however, as to whether complain- 
ant advised the broker against delaying the car at Potomac Yards. 
Complainant says that it advised the broker against delaying the 
car at Potomac Yards because there are no re-icing facilities at 
that point. The broker stated in a letter to the Department, at- 
tached to the report of investigation, that he did not recall com- 
plainant advising him not to delay the car because of lack of icing 
facilities. Complainant, however, insisted that it told the broker 
not to delay the car unless he made adequate provisions for re- 
icing, and that the broker promised to do this. 
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We are inclined to agree with complainant’s version on this 
point, since we find that the broker in a letter to the Department, 
dated May 10, 1951, stated that, “We did advise Dingfelder & 
Saperstone that we would delay the car two days at Potomac Yards 
and would also make provision for reicing.’”’ The broker also says 
this was done upon respondent’s instructions. Complainant’s con- 
firming wire sent to the broker on the date of the transaction also 
supports complainant’s position. This telegram reads as follows: 

“CONFIRMING DIVERSION YOURSELVES POTOMAC 
YARD 371 ESCAROLE 1.00 315 CHICORY 1.50 FOB 
PLUS TOPICE. ACCEPTED ROLLING POTOMAC DI- 
VERSION BY YOU TO CRIVELLA, PITTSBURGH. NOT 
RESPONSIBLE ANY DECAY OCCURRING LAYOVER 
POTOMAC. NO ALLOWANCE SEEDERS.” 


The record does not disclose that respondent, through the broker, 
made any objection to the above-quoted confirming telegram. 

Respondent claims only one defense for its failure to pay com- 
plainant for the chicory and escarole. Respondent claims a breach 
by complainant of the warranty of suitable shipping condition. 
The warranty of suitable shipping condition, as it applies to an 
f.o.b. sale of a rolling car of produce, is described in section 46.24 
(j) and (k) of the regulations (7 CFR 46.24(j) and (k)). The 
term is defined to mean that the commodity, at the time of sale, 
is in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery with- 
out abnormal] deterioration at the destination specified in the con- 
tract of sale. It is obvious that car FGE 59109, containing the 
produce in question, did not move under normal transportation 
service and conditions. Moreover, these services and conditions 
were of respondent’s own choosing. Respondent admittedly delayed 
the car at Potomac Yards for two days without providing for re- 
icing. Respondent through the broker was informed that there 
were no re-icing facilities at Potomac Yards, and it appears that 
complainant advised against the delay because of this fact. The 
shipment did not receive additional ice until near the end of the 
second day after leaving Potomac Yards, at which time the broker 
had 8 tons of top-ice added at Enola, Pennsylvania, which is just 
outside of Harrisburg. In view of the foregoing, the defense of 
unsuitable shipping condition may not be invoked by the respond- 
ent in this case. Ernest E. Fadler Co. v. Weiner & Miller, 8 A.D. 
178. 

Although the Federal inspection at destination showed a con- 
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siderable amount of decay in the commodities in the car, it is not 
necessary for us to determine whether or not such deterioration 
was abnormal, in view of the conclusions herein reached. Respond- 
ent accepted the shipment at Potomac Yards, Virginia, and there- 
by became liable for the purchase price thereof, less any damages 
it could show resulted from a breach of warranty on the part 
of complainant. Since it has not been shown that complainant 
breached the contract, respondent is liable for the full purchase 
price of the chicory and escarole, amounting to $878.50. Com- 
plainant should be awarded reparation in that amount. It follows 
that respondent’s counterclaim should be dismissed. The facts 
should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $878.50, with in- 
terest thereon at the rate of 5 percent per annum from April 1, 
1951, until paid. 

Respondent’s counterclaim is hereby dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 3806) 


FRANK KENWORTHY COMPANY v. LAROSA DISTRIBUTORS. PACA 
Docket No. 5809. Decided February 25, 1954. 


Failure to Pay Purchase Price of Tomatoes—Failure to 
Prove Fraud or Misrepresentation as to Kind, Quality, and 
Grade of Produce—“F.O.B. Acceptance Final’ Sale 


Where complainant claimed reparation for the purchase price of two carloads 
of tomatoes, on terms “f.o.b. acceptance final at Kansas City, Missouri;” 
plus protest fees, and respondent alleged that the tomatoes delivered 
did not meet contract requirements, and that complainant maintained 
the right of possession of the carloads and thus never consumated the 
sale, held, that there is no indication of any fraud or misrepresentation 
on complainant’s part as to kind, quality, and grade of the tomatoes, and ° 
therefore, complainant is entitled to an award of reparation in the 
amount of the purchase price, plus protest fees. 


Effect of Retaining Right of Possession upon Passage of Title 


Where respondent contended that since complainant retained the right of 
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possession of the produce, the sale was never consumated, held, that 
though the evidence shows that complainant retained the right of posses- 
sion to the cars in the diversion orders, and this is a standard form of 
billing where the seller desires to retain a security interest in the ship- 
ment pending payment of the draft or other performance by the buyer, 
it has no effect upon the passage of legal title to the goods in accordance 
with contract terms. 

. Warren S. Earhart, of Kansas City, Missouri, for complainant. Mr. Pail 
E. Blackwell, of Rochford & Rochford, Indianapolis, Indiana, for re- 
spondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding undtr the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on June 16, 1952, in which it is al- 
leged that complainant sold respondent two carloads of fresh 
tomatoes on terms “f.o.b. acceptance final at Kansas City, Mis- 
souri;” that the tomatoes were delivered in accordance with re- 
spondent’s instructions ; and that respondent issued checks to com- 
plainant in payment for the cars, but stopped payment before col- 
lection was made thereon. Complainant demands reparation in the 
amount of the contract price of the two carloads of tomatoes plus 
protest fees paid on the uncollected checks. 

A copy of the complaint and a copy of the report of investi- 
gation prepared by the Department were served on respondent 
by registered mail on August 7, 1952. A copy of the report of 
investigation was served on complainant on August 6, 1952. 

Respondent filed an answer on August 27, 1952. Respondent 
contends that he offered to purchase the two carloads of tomatoes 
relying upon the representations of the complainant as to grade, 
quantity, and quality; that the tomatoes delivered were not of the 
grade, quantity, or quality represented and that respondent was 
at no time advised of the true condition of the tomatoes by the 
complainant. Respondent also contends that complainant retained 
the right of possession of the carloads at all times, and thus never 
consummated the sale. 

A hearing was held on May 14, 1953, at Indianapolis, Indiana. 
Both parties were represented by counsel. Complainant introduced 
the deposition of Frank L. Kenworthy. The oral testimony of John 
M. LaRosa and Warran S. Earhart was introduced by the re- 
spondent. Briefs were submitted by both parties. 
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FINDINGS OF FACT 


1. Complainant is an individual, Frank L. Kenworthy, doing 
business as Frank Kenworthy Company, whose address is 305 
Produce Exchange Building, Kansas City, Missouri. 


2. Respondent is an individual, John M. LaRosa, doing busi- 
ness as LaRosa Distributors, whose address is 1279 West Udell 
Street, Indianapolis, Indiana. At the time of the transactions in- 
volved in this proceeding, respondent was licensed under the act. 


3. On or about November 7, 1951, in the course of interstate 
commerce, complainant contracted to sell to respondent a carload 
of fresh tomatoes, consisting of 700, 6 x 7 size, lugs in car NRC 
19055, U.S. No. 1 at shipping point, standard pack, at $2 per lug, 
f.o.b. shipping point, terms, Kansas City acceptance. 


4. On or about November 10, 1951, car NRC 19055 arrived 
at Kansas City. Complainant caused a Federal inspection to be 
made of the tomatoes, and ascertained that the shipment then 
graded approximately 75 percent U. S. No. 1 due to sunken dis- 
colored areas on an average of 17 percent of the tomatoes. Com- 
plainant advised respondent of the results of the Federal inspec- 
tion by telephone. 


5. On or about November 12, 1951, complainant and respond- 
ent entered into a new contract of sale on the basis of the Federal 
inspection findings at Kansas City, whereunder the price per lug 
was reduced to $1.85, the grade to be as specified in the Federal 
inspection report and the terms of sale changed to f.o.b. accept- 
ance final at Kansas City, Missouri. 


6. On or about November 15, 1951, at respondent’s instruc- 
tions, complainant diverted car NRC 19055 to Chicago, Illinois. 
On or about November 28, 1951, respondent promised to pay the 
draft on the carload and instructed complainant to divert the 
shipment to Ed Kunkle at Minneapolis, Minnesota, for sale for 
respondent’s account, which diversion was accomplished on No- 
vember 30, 1951. The car could not be sold at Minneapolis because 
of the deteriorated condition of the tomatoes, and thereafter was 
diverted to Duluth, Minnesota, where it was abandoned to the 
carrier. 

7. On or about November 29, 1951, respondent issued his check 
in the amount of $1,295 to complainant in payment for the toma- 
toes in car NRC 19055, but stopped payment on the check before 
complainant obtained collection. Complainant paid protest fees 
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in the amount of $2.53 on this unpaid check. Respondent has failed 
to pay all or any part of the purchase price of this shipment of 
tomatoes. 

8. On or about November 7, 1951, in the course of interstate 
commerce, complainant contracted to sell to respondent a carload 
of fresh tomatoes, consisting of 700, 6 x 7 size, lugs in car RD 
4581, U. S. No. 1 at shipping point, standard pack, at $2 per lug 
f.o.b. shipping point. 

9. On or about November 11, 1951, car RD 4581 arrived at 
Kansas City. On or about November 12, 1951, complainant advised 
respondent by telephone of the results of his personal inspection 
of the tomatoes. On the basis of this description, the parties agreed 
to change the terms of the contract of sale to f.o.b. acceptance 
final Kansas City, respondent to advise complainant where and 
when to divert the shipment. 

10. On or about November 15, 1951, at respondent’s instruc- 
tions, complainant diverted car RD 4581 to Chicago, Illinois. On 
or about November 28, 1951, respondent promised to pay the draft 
on the shipment and instructed complainant to divert it to De 
Mase and Manna at Pittsburgh, Pennsylvania, to be sold for re- 
spondent’s account. This diversion was accomplished on November 
29. The car could not be sold at Pittsburgh because of the deteri- 
orated condition of the tomatoes, and thereafter was diverted to 
Philadelphia, Pennsylvania, where it was finally abandoned to 
the carrier. 

11. On or about November 29, 1951, respondent issued his 
check in the amount of $1,400 to complainant in payment for the 
tomatoes in car RD 4581, but stopped payment on the check before 
complainant obtained collection. Complainant paid protest fees in 
the amount of $2.53 on this check. Respondent has failed to pay 
all or any part of the purchase price of this shipment of tomatoes. 


12. Formal complaint was filed within 9 months after the 
accrual of the alleged cause of action. 


CONCLUSIONS 


The final contract between the parties with respect to the two 
carloads of tomatoes in this case was entered into on November 
12, 1951, after both shipments had arrived at Kansas City. At 
that time complainant informed respondent of the quality and 
condition of the tomatoes as found at Kansas City. On the basis 
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of this discussion, the parties agreed to reduce the price previously 
agreed upon with respect to one of the carloads and to change the 
terms of sale to “f.o.b. acceptance final Kansas City” with respect 
to both carloads. These changes in the preliminary contract were 
agreed to during the course of one or several telephone conversa- 
tions between the parties, and were confirmed by a telegram sent 
by complainant to respondent on the same day, which communi- 
cation respondent received without complaint or exception. 

Respondent now contends that complainant misrepresented the 
quality, grade, and condition of the tomatoes at Kansas City at 
the time the amended contract was entered into. Respondent de- 
nies that complainant informed him that the tomatoes in car NRC 
19055 had graded only 75 percent U. S. No. 1 at Kansas City, and 
contends that complainant’s report of his personal inspection of 
car RD 4581 did not reflect the true condition of the tomatoes. 
Respondent also denies that complainant ever furnished him with 
a copy of the Federal inspection report of car NRC 19055 which 
was made at Kansas City. 

The evidence in the case does not bear out respondent’s con- 
tention. The telegraphic confirmation of the telephone conversa- 
tion between complainant and respondent on November 12, 1951, 
reads as follows: 

“PER PHONE CONFIRM ALLOWANCE .15 BASIS FOB 
ACCEPTANCE FINAL KANSAS CITY AS OUTLINED 
GOVERNMENT INSPECTION SATURDAY. MAILING 
COPY ADVISE WHEN WANT DIVERTED NRC 19055. 
ALSO CONFIRM PHONE FOB ACCEPTANCE FINAL 
KANSAS CITY BASIS OUR INSPECTION NO DECAY 
NOTED 5-20% RIPE AND FIRM 15-25% BREAKING 
BALANCE GREEN OUR OPINION NOTICEABLY BET- 
TER THAN 19055 RD 4581 ADVISE DISPOSITION.” 
Complainant testified that he relayed the findings of the Federal 
inspector during the telephone conversation and mailed a copy of 
the inspection certificate to respondent on November 12. 

Respondent’s version of the telephone conversation on Novem- 
ber 12, was that complainant read the Federal inspector’s report 
as to the color and grading condition of the tomatoes in car NRC 
19055, but did not inform him that the tomatoes did not grade 
U. S. No. 1. Respondent admits having received the telegraphic 
confirmation of the telephone conversation which is quoted above, 
and that no objection or exception was taken thereto. He denies 
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that a copy of the inspection certificate was ever mailed to him, 
but no objection was ever made in this regard. 

The condition report of which respondent admits being advised 
during the conversation is as follows: 

“Condition: From 8 to 35%, average approximately 17% 
damaged by sunken, discolored areas mostly on shoulders. 
Average approximately 60% mature green, 35% turning and 
5% ripe and firm. No decay.” 

As an experienced tomato handler, respondent was put on no- 
tice by this condition report that the tomatoes would not grade 
U. S. No. 1 because of the high percentage of damage. A reduc- 
tion in price of 15 cents per lug under the price originally agreed 
upon was made because of the condition of the tomatoes as found 
by the Federal inspector at Kansas City. It appears, therefore, 
from respondent’s own testimony that he was informed of the 
condition of the tomatoes at Kansas City, and that no misrepre- 
sentation was made by complainant with respect thereto. More- 
over, even conceding respondent’s contention that complainant 
failed to inform him that the tomatoes no longer graded U. S. 
No. 1 at Kansas City, the condition report which he admits re- 
ceiving was sufficient to put him on notice that the tomatoes 
would not grade U.S. No. 1. 

No evidence was offered to show that complainant’s report of 
the condition of the tomatoes in car RD 4581 was in any way 
incorrect. A Federal inspection was made of the carload at Chi- 
cago, Illinois, on November 19, showed that the tomatoes had by 
that time developed an average of 5 percent decay. However, the 
appearance of this degree of decay does not prove complainant’s 
report of no decay at Kansas City 7 or 8 days earlier was incor- 
rect. 

It is concluded that there is no indication of any fraud or mis- 
representation on complainant’s part with respect to the grade, 
quality, or condition of the two carloads of tomatoes involved in 
this case. 

Respondent also contended in his answer that the sale was never 
consummated because the complainant retained the right of posses- 
sion of the carloads of tomatoes at all times. This contention does 
not seem to be supported by the evidence before us which indicates 
that in the case of both cars complainant ordered them diverted 
to consignees for the account of respondent. Even if the evidence 
did tend to support the contention that complainant retained the 
right of possession to the cars in the diversion orders, this is a 
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standard form of billing where the seller desires to retain a secur- 
ity interest in the shipment pending payment of the draft or other 
performance by the buyer. It has no effect upon the passage of 
legal title to the goods in accordance with contract terms. 

It is concluded that complainant shipped tomatoes of the kind, 
quality, and grade called for in the contract. This being an f.o.b. 
acceptance final contract, respondent is without recourse for de- 
fects or deterioration which may have developed in the merchan- 
dise in transit or at destination. Accordingly, respondent’s failure 
to pay complainant the contract price for the two carloads of to- 
matoes, plus protest fees on the uncollected checks which respond- 
ent issued to complainant, is in violation of section 2 of the act. 
Reparation in the amount of the purchase price, $2,695, plus pro- 
test fees of $5.06, or a total of $2,700.06, with interest, should be 
awarded to complainant, The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant reparation in the amount of $2,700.06, with in- 
terest thereon at 5 percent per annum from December 1, 1951, to 


date of payment. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3807) 


McCREADY COMMISSION COMPANY ¥v. COVINGTON FRUIT & PRODUCE 
Co. PACA Docket No. 6162. Decided February 25, 1954. 


Failure to Pay Purchase Price of Turnips—Default 
Headnotes in 138 A.D. 134, applicable here. 


Mr. Leroy I. Chadwick, of Baltimore, Maryland, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
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Informal complaint was filed June 24, 1953, Formal complaint 
was filed on December 14, 1953. Complainant seeks an award of 
reparation in the amount of the agreed purchase price of a lot 
of produce sold and delivered to respondent in February 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on January 7, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 

A copy of the report of investigation made by the Department 
was served upon complainant on January 7, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without without further proceed- 
ings. 


FINDINGS OF FACT 


1. Complainant is an individual, G. H. McCready, doing busi- 
ness as McCready Commission Company, whose address is 8 East 
Camden Street, Baltimore, Maryland. 


2. Respondent is an individual, Millard F. Kelly, doing busi- 
ness as Covington Fruit and Produce Company, whose address is 
Box 742, Covington, Virgina. Respondent was not licensed at the 
time of the transaction involved herein, but was subject to license 
and has since applied for and been issued a license after having 
paid the fee and arrearage to cover the period of operations dur- 
ing which he was not licensed. 


8. On or about February 20, 1953, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
120 50-pound bags of potatoes, at $1.40 per bag, and 2 bushel 
baskets of turnips, at $1.00 per bushel, for a total agreed purchase 
price of $170, f.o.b. Baltimore, Maryland. 


4. On the date of purchase respondent inspected and accepted 
the lot of potatoes and turnips at complainant’s place of business 
at Baltimore, Maryland, and transported the commodities in in- 
terstate commerce to the State of Virginia. 
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5. The total agreed purchase price of the lot of potatoes and 
turnips is $170. Respondent tendered to complainant its check in 
the amount of the purchase price, but the check was returned by 
the bank on which it was drawn, marked “Not Sufficient Funds.” 
There is now due and owing complainant from respondent the full 
agreed purchase price of $170. 


6. Informal complaint was filed January 24, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure promptly to pay complainant the agreed 
purchase price for the lot of potatoes and turnips constitutes a 
violation of section 2 of the Act. Complainant should be awarded 
reparation in the amount of $170, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $170 with interest thereon at 
the rate of 5 percent per annum from March 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3808) 


H. C. West & SONS v. M. FERRANTE. PACA Docket No. 6169. De- 
cided February 26, 1954. 


Failure to Pay Balance of Purchase Price of Tomatoes—Default 
Headnotes in 13 A.D. 142, applicable here. 


Mr. Quinton G. Nottingham, of Eastville, Virginia, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on August 10, 1953. A formal com- 
plaint was filed on December 14, 1953. Complainant seeks an award 
of reparation in the amount of the balance of the purchase price 


of 360 crates of tomatoes sold and delivered to respondent in June 
1953. 


A copy of the report of investigation made by the Department 
was served upon complainant on January 14, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant is a partnership, composed of H. C. West, Sr., 


H. C. West, Jr., C. F. West and R. B. West, doing business as H. C. 
West & Sons, whose address is Birdsnest, Virginia. 


2. Respondent is an individual, Marca Ferrante, doing busi- 
ness as M. Ferrante, whose address is 117-119 Warren Street, New 
York 13, New York. At the time of the transaction involved here- 
in, respondent was licensed under the Act. 

3. On or about June 24, 1953, in the course of interstate com- 
merce and by oral contract, and after inspection by respondent’s 
agent, complainant sold to respondent 360 crates of tomatoes at 
the following prices, f.o.b. shipping point: 


239 crates 6 x 6 Green Tomatoes at $6.35 $1517.65 
121 crates 6x 7 Green Tomatoes at 5.35 647.35 


Total $2165.00 
4. Tomatoes meeting the specifications of the foregoing con- 
tract were shipped by truck from Birdsnest, Virginia, in inter- 
state commerce, to respondent at New York, New York. Upon 
arrival at destination, respondent accepted the tomatoes in com- 
pliance with said contract of sale and made no complaint with re- 
spect thereto. 


5. The agreed purchase price of the 360 crates of tomatoes 
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is $2165, of which only $2000 has been paid, leaving due com- 
plainant from respondent the sum of $165. 

6. Formal complaint was filed on December 14, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the 360 crates of tomatoes is in viola- 
tion of section 2 of the Act. Complainant should be awarded repar- 
ation in the amount of $165, with interest, and the facts should be 
published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $165, with interest 
thereon at the rate of 5 percent per annum from July 1, 1953, until 
paid. 
The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


DISMISSAL-DECEASE OF PARTY 
(No. 3809) 


PACA Docket No. 6107. Decided February 4, 1954. Mr. C. Don- 
ald MacLean, Jr., of Jacksonville, Florida, for complainant. Miss 
Lenore H. Langford, Presiding Officer. Decision by Thomas J. 
Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF ANOTHER ORDER 
(No. 3810) 


J. KEzIos & COMPANY v. M. W. FRISSELL & COMPANY. PACA 
Docket No. 6002. Decided February 26, 1954. Order of February 
8, 1954, stayed (13 A.D. 124). Mr. H. Haskell Lurie of Chicago, 
Illinois, for complainant. Foley & Foley of Chicago, Illinois, for 
respondent. Mr. Frederick W. Woodley, Presiding Officer. Decision 
by Thomas J. Flavin, Judicial Officer. 





